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Agreement Depositors Limiting Right With- 
draw Assign Deposits 


Where large majority the depositors bank, for 
the purpose stopping run and enabling the bank con- 
tinue business, sign agreement limiting their right with- 
draw and assign their deposits, the depositors who not 
sign the agreement will not entitled preference over 
those who do, upon the failure the bank. This was decided 
the Supreme Court Iowa the case Andrew, Supt. 
Banking, Delaware County State Bank Manchester, 
249 Rep. 768. 

The signing such agreement bank depositor 
does not estop him from claiming parity with depositors 
who not sign, upon the failure the bank, nor does 
deprive him his status depositor and cause him become 
lender instead. 

this case appeared that the Delaware County State 
Bank was threatened with run February, 1932. During 
the few weeks preceding hundreds thousands dollars 
deposits had been withdrawn. Continued withdrawals the 
same rate would have caused the closing the bank within 
short time. The mayor the city which the bank was 
located declared holiday which lasted for several days. 
During this time the officers the bank secured the signa- 
tures approximately per cent. the depositors the 
following agreement: 


Depositor’s Agreement. 


consideration the signing similar agreement other 
depositors, the undersigned, depositor 

The Delaware County State Bank Manchester, Iowa, recogniz- 
ing the solvency said bank and desiring its continuance that 
condition unhampered heavy and unwarranted withdrawals 
deposit, hereby agree with such other depositors said bank and 
with said bank behalf myself, heirs, executors and assigns, 


follows: 
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(1) Not sell assign any certificate deposit owned con- 
trolled minor children said bank, and the maturity 
thereof the interest then due and take new certificate of. 
deposit the same bank for the amount the principal thereof, 
due three years after that date, with interest per cent, payable 
annually. 

(2) Not sell assign any savings account deposit owned 
controlled minor children said bank nor withdraw 
funds from the same reduce below its present balance during 
period three years and accept per cent. interest thereon 
from the next interest paying date. 

(3) Not reduce the balance any checking account owned 
controlled minor children said bank more than 
per cent. per elapsed month from the date this agreement. 

(4) Any new deposits any kind made the above bank 
after date hereof shall not effected any the above restrictions. 

The consideration this agreement the signing similar 
agreement those who control sufficient number deposits 
satisfy the officers the bank that heavy and unwarranted with- 
drawals can not made. 

further agreed that officers said bank may waive 
modify any all restrictions contained this agreement their 
judgment conditions warrant it. 

Dated this 12th day February, 1932 Manchester, Iowa. 


The bank reopened and continued operation until May 
24, following, when was compelled close. woman 
depositor, who referred the opinion the appellant, 
intervener, intervened receivership case which the 
Superintendent Banking was plaintiff and the bank was 
defendant. She was the owner $63,000 the bank’s 
certificates deposit, maturing after June 
She had not signed the agreement reproduced above. She 
contended, therefore, that she was entitled preference 
payment over the depositors who did sign. holding that 
she was wrong her contention, the court said: 


From per cent. the depositors signed the foregoing 
waiver. ‘The holiday was terminated, and the bank continued 
operation until May 24, following. that date was compelled 
close its doors. The amount deposits covered the waiver was 
excess $900,000. The amount deposits not covered the 
waiver was $63,000. ‘The $63,000 comprised part thereof the 
deposit the appellant, who had refused sign the waiver. The 
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theory recovery advanced the appellant predicated upon three 
grounds. Her first ground stated her brief follows: 

“That those who joined understood and agreed that the 
deposits this Intervener and those who did not sign were paid 
prior those joining the agreement.” 

“That those signing the agreement agreed with the bank, its 
officers, and the others joining said agreement, reopening the 
bank that the assets would used pay this Intervener’s deposits 
before those signing the agreements. 

“That the Intervener claims the benefit said agreement. 

“That those signing the agreement thereby authorized, and the 
officers the bank, acting such authority, paid large amounts 
money others who did not sign the agreements between the 18th 
February when the bank reopened and the 24th May when 
went into the hands the Receiver, the great prejudice this 
Intervener’s rights.” 

Her second ground that the signing the waivers the 
consenting depositors operated the prejudice the appellant 
nonconsenting depositor, that enabled the bank continue 
operations, whereas would have been the advantage the appel- 
lent (as alleged) have forced the bank into receivership that 
particular time. Upon the trial the case, amended petition, 
the appellant advanced third ground, viz., that the consenting 
signers their conduct lost their status depositors and became 
mere lenders money the bank. 

The foregoing indicates the general outlines the controversy. 
will seen that the case unique both its objective and its 
procedure. The appellee (the bank) vigorously attacks the proce- 
dure. The consenting depositors whose rights are thus assailed were 
not made parties the proceeding. Nor were they named the 
petition. Nor their names appear this record, except that the 
names few them appear incidentally. view our conclu- 
sion upon the larger merits the controversy, are not disposed 
give consideration these contentions the appellee. shall 
therefore treat the proceeding intervention for the purpose 
our discussion without assuming pass upon the adequacy 
propriety the procedure. 

Taking the first ground above stated, takes the form 
express agreement the “95 per cent.” “signers” that the 
appellant should take priority over them and that she should first 
paid out the assets the bank. The record discloses express 
evidence such agreement. The allegation rests for its proof 
wholly upon legal deduction and inference. The argument that 
such was the necessary legal effect the waiver signed the 
“95 per cent.” This ground therefore reduced the question 
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q 
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whether the signing the waiver the “95 per cent.” was the legal 
equivalent express agreement that the appellant should take 
priority over the “95 per cent.” consenting depositors. think 
not. implications the record whole are the effect 
that the “95 per cent.” had purpose intent motive lose 
their parity status depositors. were assured that the 
distress the bank was temporary and that would able pay 
all its depositors only could carried over the present menace 
“run.” The very motive the concessions made them was 
the direction saving their deposits saving the bank. Many 
the signatures had been obtained upon the representation that all 
the depositors must sign. record discloses ground for 
attributing the “95 per cent” any other motive for their actions 
than the hope and belief that they could thereby the solvency 
the bank. 

hold that the first ground untenable. 

II. Were the “95 per cent.” guilty any conduct that operated 
estoppel upon them? Appellant contends that she was prej- 
udiced their conduct. mental operation whereby 
prejudice becomes apparent her, itself quite unique. The claim 
that, the waivers had not been signed, the bank would not have 
opened after the holiday; that, because the signing the waivers, 
the bank did operate, and that this was contrary the interest 
appellant. She held seven certificates time deposit. None them 
was due until June 1932. The idea advanced appellant that, 
the bank had been closed February, this would have accelerated 
the due date her certificates, and that she would have been 
position collect them once; whereas the continuation the 
bank going concern prevented her from enforcing her certificates 
before their due date. The argument assumes that, the bank had 
been closed February, the appellant would have obtained full pay- 
ment her deposit. Obviously she would have obtained her pro 
rata share and more. She would have stood exact parity 
with every other depositor. Such was the exact position which she 
occupied May 24, when the bank did close. course, the bank 
had continued operate until after June the appellant might 
have collected her certificates presentation thereof. She would 
have been position that date enforce immediate payment. 
such case the operation the bank from February June 
would have been her favor. The action the majority extend- 
ing the life the bank, had been fully successful, would there- 
fore have operated the benefit the appellant and not her 
injury. Nothing appears the record which would warrant 
holding that the extension the life the bank May worked 
any prejudice the appellant made her ‘deposit worth one whit 
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less than would have been the bank had been closed February. 
the absence prejudice, there could estoppel. Nothing 
clearer upon this record than that the rights the appellant were 
not prejudicially affected any degree the action the “95 per 
cent.” the bank was fact solvent, then appellant was not entitled 
have closed February. If, the other hand, was fact 
insolvent, appellant contends, she was not bound submit its 
continuing operation. She had power equal that any other 
depositor put the question solvency the test applying for 
receiver. She was not precluded the action any other stock- 
holder majority thereof from pursuing any available remedy 
for the protection her rights. She was not entitled demand 
any other depositor that should vote accordance with her 
views. 

III. The final point urged that the “95 per cent” lost their 
status depositors and voluntarily became lenders. The argument 
that the extension time granted the waivers amounted legal 
effect loan for the amount the deposits, and that the “95 per 
cent.” thereby lost their parity with the appellant. The appellant 
cites authority support her contention this point. 
authority cited either side which directly point. Such 
absence authority suggestive that the point itself anomalous. 
Our own cases have considered the distinction between loan and 
deposit. The logic these cases against the position the 

The trend discussion all them hostile the position 


the appellant. Clearly all these obligations the bank were 


deposits the first instance. They created the relation debtor 
and creditor between the bank and its depositors. The title the 
money thus deposited passed the bank. never was reacquired 
the depositor. say that the depositor later became lender, 
what did lend? had money lend. had parted with 
his money the first instance. Ordinarily, one who lends money 
borrower has his power lend withhold. Incidental 
his loan his power choose the borrower. power that 
kind was incident the transaction under consideration here. 
this case the depositor found the bank unable make immediate 
payment. was danger losing his deposit because the 
pecuniary condition the bank. deposit could saved only 
saving the bank. ‘The bank could saved only. for- 
bearance its depositors. The lender was not lending additional 
assets the bank. His only lending was lend forbearance. 
doing was acting, believed, his own interest depositor. 
What would avail him lend forbearance result thereof 
must surrender his rights depositor? Obviously did not 
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intentionally surrender his right parity with every other depositor. 
his conduct were construed, who would dare hereafter 
forbear? deem clear that these depositors did not intend 
surrender their status such and that legal reason apparent 
why change status should enforced upon them. 


Trust Agreement Authorizing Trustees Invest 
“Good Investments” 


trust agreement, which authorizes the trustees “to invest 
and keep said property invested from time time in, what 
the discretion the trustees are, good investments,” gives 
the trustees discretion invest securities other than those 
listed “legals” under the statutes. 

This was decided the Court Chancery Delaware 
Wilmington Trust Co. Worth, 167 Atl. Rep. 848, and the 
decision holds good under the statutes and decisions Penn- 
sylvania Delaware. 

The two settlors the trust named themselves and two 
others trustees the trust agreement and turned over 
the trustees $250,000 par value bonds constitute the 
trust fund. The two settlors died and the two surviving 
trustees, acting under the provisions the trust agreement, 
selected and appointed the Wilmington Trust Company 
successor co-trustee. 

The trustees brought this proceeding for construction 
the clause the trust agreement referred above. 
appeared that, after the death the settlors, the trust 
fund was removed from Pennsylvania Delaware. hold- 
ing that the trustees were not limited “legal investments” 
investing the trust fund the court said: 


this language the settlors the trust expressly vested the 
trustees with discretionary power over investments unrestricted 
limiting language. The Supreme Court Pennsylvania has held 
that where trustee vested with discretion the matter invest- 
ments, the constitutional and statutory provisions found the law 
that State regarding legal investments for trust funds, above 
referred to, have application. was held Barker’s Estate, 
159 Pa. 518, 365, 368, where the language from which the 
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existence the discretion the matter investments was deduced 
was much less clearly expressed than here. the later case 
Detre’s Estate, 273 Pa. 341, 117 54, 56, the same court expressed 
itself follows: ‘Where, here, trustee clothed with discre- 
tionary powers investments and reinvestments, neither the state 
constitutional provision trust funds nor the rule legal 
investments applies.” 

The case Taylor, 277 Pa. 518, 121 310, 
553, sense conflicts with the two Pennsylvania cases just cited 
which preceded it. That case re-affirms the rule which the two earlier 
cases established. Its principal point the present connection 
that before can said that trustee exempt from the restric- 
tions the statutes prescribing legal investments the discretionary 
power upon which claimed exemption rests, must clearly 
manifest. 

the instant case the intent the settlors confer discretion 
upon the trustees the matter investments and re-investments 
not only manifested the language the trust agreement already 
quoted, viz., invest and keep the said property invested from time 
time in, what the discretion the trustees are, good invest- 
ments,” but further evidenced later provision the trust 
agreement reading follows: “and with full power and liberty from 
time time change investments the said property and estate 
they shall see proper, hold the present investments the 
said property and estate without any liability whatsoever the part 
the said Trustees held accountable any manner whatsoever 
for any loss depreciation the same, unless caused the wilful 
default negligence the said Trustees, and they and each them 
are hereby expressly relieved any and all responsibility for any 
error judgment fact that any beneficiary hereunder may 
consider them have made any respect with reference the 
conduct this trust.” 

Not only intent confer upon the trustees discretion 
respecting investments thus plainly conferred the terms the 
trust instrument itself, but evidence such intent found 
the acts the settlors; for observed that the securities 
which they placed the trust were large extent, not entirely, 
non-legals under the law Pennsylvania where the trust was created, 
where the settlors, the immediate beneficiaries, and three the four 
trustees resided, and where the trust corpus was located. Further- 
more, the settlors were themselves two the trustees, and while they 
were assisting the administration the trust, they joined with 
their co-trustees making reinvestments securities which, accord- 
ing the law Pennsylvania, were not authorized legal invest- 
ments. Now while may argued that these acts the settlors 
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making re-investments non-legals may not alone sufficient 

manifest intent their part confer discretion upon the 
trustee step outside the classes investments allowed legal 
the Pennsylvania law (as which express opinion), certainly 
they constitute evidence lying parol which very persuasively shows 
that the language the settlors had used conferring discretionary 
power was every whit meant broad its phraseology 
naturally indicates. Duncklee Butler al., Misc. 58, 
921. 

follows from the foregoing that the question whether the 
trustees, the administration this particular trust, are subject 
the rule legal investments which prevails Pennsylvania, 
the answer must the negative. 

How stands the matter under the Deleware law? Prior April 
1931, the statutory law Delaware relating the question, 
far appears pertinent the present connection, was 
found section 3875, Revised Code 1915. ‘That section provided: 
“Excepting where instruments creating trusts prescribe otherwise, 
trustees named wills appointed the Chancellor, may hereafter 
invest the funds their trusts securities the following classes 
and kinds, (Then followed classification the authorized 
securities. 

This section was the law this State when the trust funds were 
removed Delaware and all the trustees were residents this State. 
had application such trust here under consideration 

‘for the reason that the trustees thereunder were neither named 
will nor appointed the Chancellor. 

Section 3875 was amended April 1931, the striking out 
all thereof and inserting new section. Del. Laws, 259. The 
section now stands follows: 

“Trust Securities Designated:—Trustees, Guardians and other 
fiduciaries may invest the funds their trusts follows: 

accordance with the provisions pertaining invest- 
ments contained instruments under which they are acting; 

the absence any such provisions, then securities 
the following classes: [Here follows the designation eleven 
classes. 

foregoing specification the classes securities 
which Trustees, Guardians and other fiduciaries may invest the funds 
their trusts shall not construed relieve such Trustees, 
Guardians and other fiduciaries from the duty exercising due care 
selecting securities within such classes. 

contained this section shall interpreted 
prohibiting Trustees, Guardians other fiduciaries from taking over 

(other than purchase) from any source whatsoever property 
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any kind, including securities not within any the classes specified 
sub-division (B) hereof; but Trustees, Guardians other 
fiduciaries may take over such property and may without liability 
for any loss depreciation therein continue hold the same until 
the exercise due care shall become longer wise do; 
provided, however, that case Trustee, Guardian other 
fiduciary acting under authority instrument, the terms and 
provisions such instrument shall controlling the power 
and duty such Trustee, Guardian other fiduciary. 

and/or other property acquired invested 
Trustees, Guardians other fiduciaries prior May 1931, 
conformity with the law the State Delaware effect the 
time such acquisition investment, which are not authorized 
sub-division (A) (B) this Section, may retained such 
Trustees, Guardians other fiduciaries without liability for any 
loss depreciation therein until the exercise due care shall 
become longer wise do. 

proceeds the sale other disposition any 
securities and/or other property held accordance with sub-division 
(D) (E) this section shall invested accordance with the 
provisions sub-division (A) (B) this section, the case 
may be.” 

observed that the language the statute phrased 
terms permission. Its language not mandatory. The phrase 
trustees, etc., “may invest the funds their trusts follows.” 
this respect the present section makes departure from the 
original for which substitute. Where the language that 
permission authorization, with mandatory intendments here, 
the effect that trustees keep within the categories invest- 
ment named the statute, they are afforded protection against 
sur-charge due loss which, had they stepped outside the authorized 
classes investment, they might well made bear. course, 
our present statute subsection (C) thereof has the effect causing 
the protection the statute fall short being absolute. 

Statutes this type are designed lay down chart for the 
guidance trustees. Frequently and perhaps usually they are 
phrased that trustees steer them, the courts hold that 
investment among the permitted classes the trustee relieved 
from all liability even though the investment goes the rocks. But 
not the policy such statutes that the charts thus laid down 
them shall supremely authoritative that the creator 
trust shall excluded from the right select, according his own 
wish even whim, the sort financial chart prefers his trustee 
guided by. 

Our statute its amended form expressly recognizes this fact 
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providing subsection (A) that trustees may invest the funds 
their trusts accordance with the provisions pertaining invest- 
ments contained the instruments under which they are acting. 

Now contended, and rightly think, that the instrument 
under which the trustees this trust are acting contains provisions 
which show that the settlors desired that the trustees might, they 
deemed wise, make investments, regardless statutory definitions 
what desirable the way securities, and they did that 
they should held accountability, not the basis what any 
statute might indicate rule investment conduct, but solely 
the basis what usually and generally accepted the just 
and equitable rule for the testing trustee’s acts such matters. 

have already referred the discretion which the settlors 
this trust conferred the trustees. Repetition under that point 
not necessary. the opinion that when the broad discretion 
was conferred this agreement upon the trustees, was the rule 
that discretion which the settlors adopted for the guidance the 
trustees. Thus, this case there are provisions pertaining invest- 
ments contained the instrument under which they (the trustees) 
are acting, and where that the case the investments made the 
trustees virtue that authorization are expressly permitted 
the statute are any others. Subsection (A) clear that effect. 
Not only so, but subsection (B) which contains one classification 
the statute’s “legals” terms made operative only case 
there are such provisions contained the trust instrument 
make subsection (A) operative. Indeed correct say, that 
when subsection (A) applicable here, the investment made 
accordance with the trust instrument’s provisions may just 
properly described “legals,” may investments made any 
the eleven types securities enumerated subsection (B) when 
that subsection applicable. 

follows then that the trustees may with safety invest in, “what 
the discretion the trustees are, good investments and with 
full power and liberty from time time change investments 
the said property they shall see proper, hold the present 
investments the said property and estate without any liability 
whatsoever the part the said Trustees held accountable 
any manner whatsoever for any loss depreciation the same, 
unless caused the wilful default negligence the said Trustees, 
and they and each them are hereby expressly relieved any and 
all responsibility for any error judgment fact that any 
beneficiary hereunder may consider them have made any respect 
with reference the conduct this trust.” 

course the manner general which the trustees may 
exercise their decretion and the latitude which they may properly 
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take, are questions which not called upon these 
discuss. All that the case calls upon answer whether 
there any statutory classification securities which they must 
confine their investments pain suffering the consequences, what- 
ever they are, departing therefrom. conclusion that there 
such statutory classification, under either the Pennsylvania 
Delaware law. 


Survivor Not Entitled Savings Deposit and 
Trust 


Money deposited savings account the name 
daughter trust for her mother, will paid the estate 
the mother upon her death, where appears that the money 
actually belonged the mother and the deposit was made 
trust form merely matter convenience. Mc- 
Laughlin’s Estate Surr. Court, County, 265 
Supp. 332. 

showed that account was opened the 
Bowery Savings Bank this form “Annie McLaughlin 
trust for Mary McLaughlin.” Annie was the daughter 
Mary. the time Mary’s death, the deposit with 
accrued interest, amounted was established 
that the moneys deposited the account belonged Mary 
and that the deposit was made this form because the 
fact that Mary, who was years old, was unable write. 

holding that the deposit belonged the mother’s estate, 
ahd not the daughter, trustee, the court said: 

The nature trust savings bank account was explained and 
711, Ann. Cas. 900. The Court Appeals there reviewed 
its prior decisions. court referred the existing conflict 
between the decisions the various Appellate Divisions. formu- 
lated the applicable principles the following language: “It 
necessary for settle the conflict laying down such rule 
will best promote the interests all the people the state. After 
much reflection upon the subject, guided the principles established 
our former decisions, announce the following our conclusion: 
deposit one person his own money, his own name 
trustee for another, standing alone, does not establish irrevocable 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §429. 
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trust during the lifetime the depositor. tentative trust 
merely, revocable will, until the depositor dies completes the 
gift his lifetime some unequivocal act declaration, such 
delivery the pass book notice the beneficiary.” that case 
the trustee, who was the depositor, died. The right the surviving 
beneficiary the fund was sustained. Other cases have dealt with 
situation more similar that involved here, where the beneficiary 
died before the trustee depositor. These cases hold that upon the 
death the beneficiary the moneys the account become, ipso facto, 
the absolute property the trustee depositor, unless the gift was 
completed the lifetime the beneficiary some unequivocal act 
declaration, such the delivery the pass book notice the 
beneficiary. Matter Trust Co., 117 App. Div. 178, 102 
271, affirmed the opinion Scott, J., who wrote for 
the majority below, 189 500, 1177; Matter 
Bulwinkle, 107 App. Div. 0331, 176; Matter Duffy, 
127 App. Div. 74, 111 77. 

These rules, however, not deprive either the parties 
the account the right prove the true and actual ownership 
the fund. Morris Sheehan, 234 366, 188 23, the 
depositor maintained the account his name trust for one Bridget 
Farley. The trial court found matter fact that the deposit 
was made for the personal convenience the depositor and with 
intention creating any trust favor the beneficiary. That 
finding was sustained the Appellate Division (199 App. Div. 968, 
191 939). The beneficiary survived the trustee. was 
held the Court Appeals that the presumption that absolute 
trust was created the balance hand the death the 
depositor was not conclusive one, but yielded evidence the 
contrary. The question, therefore, each case one involving the 
test the intention the parties the time the opening the 
account and the determination the true ownership the light 
pertinent legal principles. “Joint Accounts and Trusts,” Surro- 
gate Slater, Brooklyn Law Review, Vol. II, No. November, 1932. 

opinion the rule the ascertainment the actual 
ownership applies with equal force, whether the situation the same 
Morris Sheehan, supra, where the beneficiary survived, 
the pending case, where the trustee survived. should noted also 
that the pending case the proofs established that the deposits 
were not made, usually occurs, the depositor trust for some 
other person, but the funds were those the beneficiary. 

The evidence the present proceeding conclusively establishes, 
satisfaction, that the funds were all times the property 
the decedent, and that the petitioner held them trustee agent 
for the decedent. 


DIGEST THE 
Federal Deposit Insurance Law 


The law which provides for the insurance bank deposits found 


Section the Banking Act 1933. This section adds section 
the Federal Reserve Act, known section 12B that Act. The section 
divided into sub-sections, indicated the letters “y.” The reference 
after each paragraph following the digest indicates the sub-section the 
statute from which the paragraph taken. 


The Federal Deposit Insurance Corporation, Its Organization, Powers, 
Duties, Etc. 


Federal Deposit Insurance Corporation. The Deposit Insurance 
Act creates the Federal Deposit Insurance Corporation. This Corpora- 
tion the instrument through which the provisions the Act are 
earried out. The principal functions the Corporation are pur- 
chase, hold and liquidate the assets national banks and State bank 
members the Federal Reserve System, which may closed, and 
insure deposits which are entitled insured under the provisions 
the Act. 

The Corporation became body corporate June 16, 1933 (date 
the enactment the Act). 


Management the Corporation. The affairs the Corporation will 
managed board three directors consisting the Comptroller 
the Currency and two other persons, appointed the President. The 
President has appointed Walter Cummings Chicago, chairman 
and Bennett Ogden, Utah. The appointive members hold office 
for six years and receive compensation the rate $10,000 per 
The Comptroller the Currency receives additional compensation 
for his services member the board. 


Powers the Corporation. The Corporation authorized adopt 
seal, have succession until dissolved Act Congress, make 
contracts, sue and sued, hire employees, establish by-laws and 
exercise all powers specifically granted the Act and such inci- 
dental powers are necessary carry out the granted powers. Sub- 


Rules, Regulations and Contracts. The Corporation authorized 
make such rules, regulations and contracts deems necessary 
earry out the provisions the law. Subsec. 


Corporation Depositary Public Moneys. The statute provides 
that the Corporation shall depositary for public moneys, 
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customs receipts, under regulations prescribed the Secretary the 
Treasury. may also employed financial agent the United 
States. 


Annual Report. The Corporation required make annual 
report Congress soon practicable after January each year. 
Subsee. 


Use the Mails. The Corporation entitled the free use the 
mails. Subsec. 


Information from Governmental Agencies. The Corporation may 
avail itself the use information, services and facilities any board, 
commission department Government, with the consent such 
board, commission department. 


Investment and Deposit Corporation’s Funds. The Corporation 
required invest its funds, not otherwise employed, securities 
the United States. The board directors granted discretion de- 
posit funds for temporary periods any Federal reserve bank with 
the Treasurer the United States, 


Capital Stock, Subscriptions, Dividends 


Par Value Shares. The capital stock the Corporation divided 
into shares $100 each. 


Classes Stock. The stock the Corporation three classes, 
namely, the stock which issued the United States; class stock, 
which issued member and qualifying nonmember banks and class 
stock, which issued the Federal reserve banks. Subsec. 


Transfer Hypothecation Class Stock. Shares class 
stock the Corporation held member banks may not transferred 
Subsec. 


Capital the Corporation; The Act appropriates 
the sum $150,000,000 out money the United States Treasury, 
which paid the Corporation for capital stock equal 
amount. Subsec. 

Each Federal reserve bank must subscribe for class stock the 
estimated that the aggregate these subscriptions will approxi- 
mate $140,000,000. 

Banks, both members and nonmembers the Federal Reserve Sys- 
tem, which participate the benefits the permanent insurance fea- 
tures (in effect July 1934) must subscribe for class stock the 
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estimated that these subscriptions will add another $200,000,000 
the capital the Corporation. The Corporation will, therefore, have 
capital funds approximately $490,000,000. 

addition the Corporation authorized borrow against its 
assets three times the amount its capital. 


Subscription Bank Organized Before Act Takes Effect and Ad- 
mitted After Corporation Organized. bank, which organized 
before June 16, 1933 (date the approval the Act), and which 
admitted membership the Federal Reserve System after the organ- 
ization the Corporation must subscribe for stock equal one- 
half one per centum its time and demand deposits, paying therefor 
par value plus one-half one per centum such par value from the 
time the last dividend. 


Subscription Bank Which Organized After Act Takes Effect. 
the case member bank, organized after June 16, 1933 (date 
the approval the Act), which applies for stock during the first twelve 
months after its organization, the application must for amount 
stock equal five per centum its paid-up capital and surplus. After 
the expiration the twelve months’ period the amount stock held 
such bank will adjusted annually the same manner the 
other member banks, the basis its deposit liabilities. Sub- 


Subscription State Bank Becoming Member After July 1934. 
After July 1934, State bank, trust company mutual savings 
bank will admitted membership the Federal Reserve System 
until becomes class stockholder the Corporation. 


Subscription Closed National Bank Resuming Business. 
national bank the continental United States, for which receiver 
conservator has been appointed, will permitted resume business 
until becomes class stockholder the Corporation. 


How State Bank May Obtain Insurance Benefits After July 1934. 
State bank, trust company, mutual savings bank bank located in’ 
the District Columbia, which becomes member the Temporary 
Insurance Fund may obtain the benefits permanent insurance after 
July 1934, only and paying for the same amount 
stock the Corporation that would required take upon 
becoming member the Federal Reserve System. Such subscription 
and payment must made before July 1934. the bank 
not permitted the laws under which was organized purchase 
such stock must deposit with the Corporation amount equal the 
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amount would have been required its subscription. The bank 
then entitled the benefits permanent insurance until July 1936. 
y.. 


State Bank Applying for Membership Conversion into National 
Bank After July 1936. Any State bank, trust company 
mutual savings bank, which applies for membership the Federal 
Reserve System, for conversion into national bank, after July 
1936, may granted the benefits deposit insurance the Cor- 
poration pending action the application. The applying bank must, 
subseribe and pay for the same amount stock the Corporation 
would required hold upon becoming member bank. the ap- 
plication approved, the bank must complete its membership the 
Federal Reserve System its conversion into national bank within 
reasonable time. does not this, the application disap- 
proved, then the amount paid the bank will repaid and 
shall longer enjoy the benefits deposit insurance. Subsec. 


State Bank Lacking Authority Purchase Stock. any State 
bank, trust company mutual savings bank, which becomes 
member the Federal Reserve System, not authorized the laws 
its State purchase stock the Corporation, may nevertheless 
apply for admission the benefits deposit insurance. 

the application granted the Corporation, the bank must de- 
posit with the Corporation the amount which would otherwise have 
for stock. Interest this deposit will paid the same 
rate dividends outstanding shares class stock and the bank 
regarded class The deposit will adjusted 
annually the same manner subscriptions for class stock. 

the laws the State which the bank organized are amended 
authorize State banks subscribe for class stock, the bank 
must, within six months thereafter, subscribe for the proper amount 
the amount deposit the bank being applied its subscrip- 
tion. 

the laws the State are not amended the session the 
legislature following the admission the bank the benefits de- 
posit insurance, or, they are amended and the bank fails within 
six months thereafter purchase the required amount class stock, 
the deposit will returned the bank and will longer entitled 
the benefits deposit insurance, unless has been closed because 
insolvency the méantime. Subsec. 


National Bank Failing Become Stockholder July 1934. 
national bank does not become class before 
July 1934, the Comptroller the Currency required appoint 
receiver conservator for such bank. Subsee. 
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State Member Bank Failing Become Stockholder July 1934. 
any State member bank does not become class stockholder 
before July 1934, except where such bank lacks authority under the 
laws its State purchase stock the Corporation, the Federal Re- 
serve Board required terminate its membership the Federal 
Reserve System. Subsec. 


Time for Making Subscriptions. Every bank which becomes 
member the Federal Reserve System before July 1934, must 
take steps necessary enable become class stockholder 
before that date. After July 1934, State bank trust 
mutual savings bank may admitted membership the Federal 
Reserve System until becomes class stockholder the Corpora- 
tion; and national bank continental United States will granted 
certificate commence business until becomes member the 
Reserve System and class stockholder the Corporation. 
Subsee. 


Payment Subscriptions. The $150,000,000 appropriated the 
United States made subject call whole part the board 
directors the Corporation. 

One-half the amount subscribed each Federal reserve bank 
payable certified check the time the subscription made and 
the balance subject call from time time the board directors 
the Corporation upon ninety days’ notice. 

One-half the amount subscribed any bank which 
becomes member, the Federal Reserve System must paid 
the time the subscription accepted the Corporation and the re- 
mainder subject call from time time the directors 


Annual Adjustment Stock with Increase Decrease Deposits. 
When member bank increases its time and demand deposits, must, 
the beginning each calendar year, subscribe for additional 
One-half the subscription price must paid the time the sub- 
and the balance remains subject call the board 
tors the Corporation. 

When member bank decreases its time and deposits 
must surrender, not later than the first January following, propor- 
tionate amount its holdings class stock. The member bank 
entitled receive its cash paid subscription the shares surrendered 
plus dividends not exceeding per month from the time the last 
dividend, less any liability the Corporation. 

The adjustment based the increase decrease deposits 
the last preceding call date. 
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Surrender Shares Liquidation Member Bank. When mem- 
ber bank voluntarily liquidates must surrender all its shares 
the Corporation. thereupon entitled receive its cash paid sub- 
scriptions the shares surrendered, plus dividends not exceeding 
per annum from the time the last dividend, less any liability the 
Corporation. 


Cancellation Stock and Application Cash Paid Subscriptions 

Insolvency Disqualification Bank. Where member bank be- 
comes insolvent ceases member, or, where nonmember bank 
becomes insolvent ceases entitled the benefits deposit in- 
surance, the stock held such bank canceled, without impairment 
the liability the bank. The cash paid subscriptions with unpaid 
dividends, not exceeding one-half one per centum per month from 
the period last dividend, are applied first the debts the insolvent 
bank the Corporation and the balance, any, paid the receiver. 
Subsee. 

This section not clear the procedure where nonmember 
bank ceases member without becoming insolvent. Presumably 
the cash paid subscriptions, with accumulated dividends, are paid 
after deducting any amount due the Corporation and its stock cancelled 
the case insolvent bank. 


Examination Bank Applying for Stock. Upon receiving ap- 
plication for stock from member bank, the Corporation must request 
the Federal Reserve Board, the case State member bank, the 
Comptroller the Currency, the case national bank, certify 
upon thorough examination the applying bank whether its assets 
are adequate enable meet all deposit and other liabilities 
shown its books. the certification negative, the application for 
stock must denied. Subsec. 


Dividends Stock. Class stock, held member and nonmember 
banks, entitled dividends out net earnings the rate six per 
eentum per annum, which dividends are cumulative, per 
the net earnings any one year, whichever amount the 
greater. 

Class stock, held the Federal reserve banks, not entitled 
dividends. 
The stock held the United States entitled dividends the 
same extent class stock held member and nonmember banks. 


Payment Dividends While Assessment Unpaid; Penalty. Any 
eer director bank which holds class stock the Corporation, 
who participates the declaration payment dividend while 
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asesssment, levied against the bank the Corporation, remains unpaid, 
may fined not more than $1,000, imprisoned not more than one 
year, both. Subsee. 


Temporary Insurance 


Temporary Federal Deposit Insurance Fund. The Corporation 
required open its books Temporary Federal Deposit Insurance 
Fund (hereinafter referred the ‘‘Fund’’), become operative 
January 1934, unless the President, proclamation, fixes earlier 
date. The Fund will used insure the extent $2,500 each de- 
posit any bank which member the Fund and which closes 
before June 30, 1934. 


Banks Which Must Join the Fund. The following classes banks 
must become members the Fund: 

Each bank, which member the Federal Reserve System and 
which licensed the Secretary the Treasury before January 
1934, must become member the Fund before January 1934. 

Each bank, which member the Federal Reserve System and 
which licensed the Secretary the Treasury after January 
1934, must become member the Fund upon being licensed. 

Each State bank, trust company mutual savings bank and each 
banking institution located the District Columbia, which becomes 
member the Federal Reserve System after January 1934, 
must become member the Fund upon being admitted member- 
ship the Federal Reserve System. 


Banks Which May Join the Fund. Any State bank, trust company 
mutual savings bank and any banking institution located the 
District Columbia, which not member the Federal Reserve 
System, may, upon the approval the authority having supervision 
such bank and the such authority that solvent con- 
dition, and after examination and approval the Corporation, become 
member the Fund. must agree comply with the provisions 
the statute and pay the Corporation amount equal that which 
would required were member the Fund. The Corporation 
authorized provide for the further examination such banks and 
fix the compensation the examiners. 


Statement Required Member Prior Admission. before 
the date its admission each member the Fund must file with the 
Corporation sworn statement showing, the 15th day the month 
preceding the month its admission, the number its depositors and 
the total amount deposits eligible for insurance the Fund. Sub- 


sec. 
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Statement Required Member After Admission. Each member 
must file with the Corporation statement, similar the one required 
before admission, June 15, 1934. The date for the filing such 
statements will fixed the Corporation. 


Payments Required Members. Upon its admission the Fund 
each member becomes obligated pay the Corporation 
the total amount its deposits eligible for One-half this 
amount must paid the time admission and the remainder 
subject call any time the Corporation. the statement 
June 15, 1934, indicates the amount its deposits eligible 
for insurance must pay the Corporation amount equal 


Additional Assessment Members. the Corporation need 
funds meet its obligations any time before July 1934, each 
member the Fund subject one additional assessment only 


amount not exceeding the amount theretofore paid such member. 


Amount Insurance. Each deposit any bank which member 
the Fund and which closes before June 30, 1934, insured 
the extent $2,500. This applies only deposits members the 
Fund which have been made available since March 10, 1933, for with- 
drawal the usual course the banking business. 


Procedure Where Member Fund Closes. Where member the 
Fund closes the Corporation proceeds accordance with the provisions 


Refund Members. The Corporation required make esti- 
mate before July 1934, the balance, any, which will remain 
the Fund, allowing for liabilities, expenses and anticipated recoveries. 
Such estimated balance returned the members the Fund 
which have not closed equitable basis determined the 
Corporation. Subsec. 


Permanent Insurance 


Permanent Insurance for Member Banks. The deposits member 
banks will insured the Corporation and after July 1934, 
unless the President, proclamation, fixes earlier date. the 
meantime the banks will examined. Subsec. 


Permanent Insurance for Nonmember Banks. The deposits non- 
member banks, which are class stockholders the Corporation, will 
insured the Corporation and after July 1934, unless the 
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President, proclamation fixes earlier date. the meantime the 
banks will examined. Such insurance will continue until July 
1936. The bank must then become member the Federal Reserve 
System relinquish its insurance benefits. 


Amount Permanent Insurance. Deposits $10,000 will 
fully insured. Deposits excess $10,000 but not exceeding $50,000 
will insured the extent 75%. And deposits excess $50,000 
will insured the extent 50%. determining the amount due 
any depositor there must included all deposits due him the same 
right, whether such deposits are maintained his name 
the names others for his benefit. The deposits insured any 
bank are referred the bank’s insured deposit liabilities. 


Procedure Where National Bank Closes. When national bank, 
which class stockholder the Corporation, closes account 
inability meet the demands its depositors, the Comptroller the 
Currency required appoint the Corporation receiver for the bank. 
The Corporation then required organize new national bank 
assume the insured deposit liabilities the closed bank and receive 
new deposits. The Corporation then makes available the new bank 
amount equal the insured deposit liabilities the closed bank and 
the new bank assumes the insured deposit liability the closed bank 
each its depositors. The Corporation subrogated and takes over 
the rights the depositors against the closed bank. Dividends each 
deposit are paid the closed bank the Corporation until the amount 
paid equals the insured deposit liability each depositor. After that 
the dividends, any, are paid the depositor. the duty the 
Corporation realize upon the assets the closed bank, enforce the 
individual liability stockholders and directors and wind the 
affairs the bank conformity with the laws relating the liquida- 
tion closed national banks. 

Payment new bank. The Corporation pays the new bank sum 
sufficient enable meet immediate cash demands. The balance 
the sum made available the Corporation credited the new bank 
the Corporation’s books and bears interest per annum until 
withdrawn. 

Accepting deposits. The new bank may accept new deposits with the 
approval the Corporaation. These deposits, together with sums made 
available the Corporation, must kept hand cash, invested 
direct obligations the United States, deposited with the Corpora- 
tion with Federal reserve bank. 

Deposit with Federal reserve bank. The new bank required keep 
deposit with the Federal reserve bank its district reserves required 
member banks, but need not subscribe for stock the reserve bank 
until its own stock has been subscribed and paid for. 
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Organization the new bank. The articles association the new 
bank may executed persons designated the Corporation. The 
Corporation may then offer the capital stock the bank for sale. The 
amount capital stock must least that required for the organiza- 
tion national bank the place where the bank located. After 
the stock has been subscribed and paid for the Comptroller the Cur- 

may issue certificate authority commence business. 
that time the affairs the new bank are managed executive 
officer designated the Corporation. Thereafter the stockholders 
elect board directors and the board takes over the management 
the bank. Unless the capital stock the new bank sold its assets 
acquired and its liabilities assumed another bank within two years 
from the time its organization the Corporation must place volun- 
tary liquidation. 


Procedure Where State Bank Closes. Where State member bank, 
which class stockholder the Corporation, closes account 
inability meet the demands its depositors the Corporation may 
appointed receiver the proper State authorities; then proceeds 
organize new national bank, make available such new bank 
amount equal the insured deposit liabilities the closed State bank 
(upon being satisfied its right receive dividends from the closed 
bank) and wind the affairs the closed bank the case 
closed national bank, except that the rights depositors and other 
creditors must determined accordance with State law. This pro- 
cedure dependent, course, upon its not being contravention 
State law. Subsec. 


Procedure Where State Member Bank Closes and Not 
Qualified Act Receiver. Where State bank member, which 
stockholder the Corporation, closes account inability 
meet the demands its depositors, and the State law does not permit 
the Corporation act receiver such bank, the Corporation pro- 
ceeds organize new national bank take over the insured deposit 
liabilities the closed bank the case closed national bank and 
makes available the new bank amount equal the insured deposit 
liabilities the closed bank (upon being satisfied its right 
receive dividends from the closed bank). The affairs the closed bank 
are wound the receiver other official appointed the State 
authorities. The Corporation authorized purchase and liquidate 
any all the assets the closed bank. 


The Deposit Insurance Account. The Corporation required 
open its books deposit insurance account. Upon taking possession 
any closed bank the Corporation directed make estimate 
the amount which will available from all sources apply against the 
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depositors the closed bank which has been subrogated. 
the amount which the Corporation has made available the new 
bank exceeds the amount the estimate, the excess debited the 
deposit insurance account. the total amount realized the Corpora- 
tion its subrogation the claims depositors the 
closed bank less than the amount the estimate the deposit insurance 
account charged with the deficiency. the amount realized ex- 
ceeds the estimate the deposit insurance account credited with the 
excess. Subsec. 


Assessments Against Class Stockholders. When the net debit bal- 
ance the deposit insurance account equals exceeds the 
total deposit liabilities all class stockholders, the date the 
last preceding call report, the Corporation required levy upon each 
class stockholder assessment equal its total deposit 
liabilities. The amount collected from such assessment credited the 
deposit insurance account. The statute contains limitation the 
number assessments which may levied. 


Deposits Payable Foreign Office. Deposits payable office 
bank located foreign country are not included determining 
the insured deposit liabilities closed bank, the total deposit 
liabilities class stockholder the Corporation bank which 
member the Temporary Insurance Fund, effective January 
1933. 

The Corporation’s Securities 


Securities Issued the Corporation. The Corporation authorized 
issue and have outstanding any one time obligations aggre- 
gate amount not more than three times its capital. The maturity 
and rate interest are left the the Corporation and 
the obligations may made redeemable before maturity the option 
the Corporation such manner may stipulated the obliga- 
tions. They may secured the assets the Corporation and may 
sold prices fixed the Corporation. The Corporation may sell 
discount basis short-term obligations payable maturity without 


Forms for Corporation’s Securities. The Secretary the Treasury 
authorized prepare suitable forms for the notes, debentures, bonds 
and other obligations the Corporation and recompensed 
the Corporation. 


Taxation 


Exemption Obligations from Taxation. The obligations the 
Corporation are exempt, principal and interest, from all taxation 
except estate and inheritance taxes. 
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Exemption Corporation and Its Assets from Taxation. The Cor- 
poration, its franchises, capital, reserves, surplus and income are exempt 
from all taxation. 


Taxation Corporation’s Real Property. The real property the 
Corporation subject State, Territorial, county, municipal and local 
taxation the same extent according its value that other real prop- 
erty taxed. Subsec. 


Miscellaneous Provisions 


Defined. The term ‘‘receiver,’’ used the statute, 
means receiver, liquidating agent, conservator national bank, 
and any similar charged State law with the duty winding 
the affairs State member bank. 


Bank’’ Defined. The term ‘‘national bank,’’ used 
the statute, includes nationa! banking associations and all banking in- 
stitutions located the District Columbia which are members the 
Federal Reserve System. 


Member Bank’’ Defined. The term ‘‘State member 
used the statute includes all banking institutions organized under 


the laws any State which are members the Federal Reserve Sys- 
tem. 


Discrimination Against Nonmember and Small Banks Prohibited. 
There must discrimination against State nonmember banks 
favor national banks and bank may discriminated against be- 


its capital less than that required for admission into the Federal 
Reserve System. 


Loans Closed Banks. The Corporation may make loans closed 
national and State banks and may enter into negotiations for the ‘re- 
opening such banks. Subsec. 


Loans Assets Insolvent Suspended Banks. Receivers 
liquidators insolvent suspended banks are entitled offer the 
assets such banks the Corporation security for loans. 


Penalties. Penalties are provided for making false statements, forg- 
ing obligations the Corporotion, embezzlement, wrongfully using the 
name the Corporation, making false representations deposit 
insurance and for infractions certain sections the Federal Criminal 


Authority Secret Service Division Arrest. The Secret Service 
Division the Treasury Department authorized arrest persons 
committing offenses punishable the statute. Subsec. 
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BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


RIGHT DEPOSITOR FAILED BANK 
SET OFF DEPOSIT AGAINST NOTES 


Merchants Bank Durham, Supreme Court North Carolina, 
168 Rep. 676 


Upon the failure bank depositor, who indebted the 
bank several notes, has the right select the notes which the 
deposit shall applied. 

this case one had deposit the Bank 
amounting more than $2,100. was indebted the bank 
two notes, each for $1,100 and each indorsed individual. The 
indorsers were not protected security. was also indebted 
the bank note for $15,000, secured mortgage his home 
and farm, which note Roycroft alleged was ‘‘adequately 
secured.’’ While still holding these notes the bank failed. 
instructed that his deposit applied the satisfaction, far 
would go, the two smaller notes, his object being protect his 
indorsers from personal liability. The liquidating agent refused 
comply with these instructions. was held that was 
rights and that the deposit should applied had 

irected. 


Proceedings the liquidation the Merchants’ Bank Durham, 
taken over for the purpose liquidation Hood, North Carolina 
Commissioner Banks, wherein filed petition, opposed 
Siler, liquidating agent, seeking right direct application 
deposit the bank certain notes. From adverse judgment, 
Siler, liquidating agent, appeals. 

Affirmed. 

The order Barnhill, J., follows: ‘‘This cause coming 
heard before the undersigned Judge presiding the Tenth Judicial 
District, upon the petition filed herein, and answer 
filed the Liquidating Agent The Merchants’ Bank Durham, 
C., and appearing the Court that the time the closing 
said bank who was trading and doing business under 
the style and firm name ‘Roycroft Warehouse,’ had deposit said 
bank approximately $2,300.00, and that subsequent the closing 
said bank order was made the Judge then presiding the Tenth 

NOTE—For similar decisions see Banking Law Journal Digest (Fourth 


Edition) 
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Judicial District, directing that the money deposit the credit 
held Merchants’ Bank Durham, C.; and appearing 
the Court that prior the signing said order, the petitioner had 
requested Siler, Liquidating Agent said bank, apply the 
amount deposit the said ‘Roycroft Warehouse’ credit the 
two notes which the petitioner had said The Merchants’ Bank 
Durham, C., the sum $1,100.00, one which said notes was 
signed Hinton, and the other said notes signed 
Veasey; and further appearing the Court that said Liquidating 
Agent refused credit the deposit said notes $1,100.00 re- 
quested, but credited said deposit note $15,000.00 which the said 
Royeroft had said bank, which was secured deed trust 
the home the said and farm Granville County. 
now, therefore, ordered, adjudged and decreed, that the present 
Liquidating Agent the said Bank and hereby authorized and 
directed reverse the credit made said note $15,000.00, and 
that the amount deposit the credit ‘Roycroft Warehouse’ the 
date the closing said bank first credited the note 
Royeroft for $1,100.00 signed Hinton, and the note 
for $1,100 signed Veasey, and that after crediting 
the said notes, that any balance remains the credit the said 
Warehouse,’ that said amount credited the note 
$15,000.00 hereinbefore referred to. further ordered that the costs 
this petition paid the Liquidating Agent.’’ 

The respondent excepted and assigned error the judgment 
signed, and appealed the Supreme Court. 
Brawley Gantt, Durham, for appellant. 
Fuller, Reade Fuller, Durham, for appellee. 


CLARKSON, J.—The petitioner had deposit 
the Merchants’ Bank Durham, C., when closed its doors and was 
taken over the liquidating agent the commissioner banks, the 
sum $2,136.64. was the name Warehouse. The 
evidence, undisputed, that the deposit belonged Royeroft 
individually. Roycroft also owed notes the bank follows: (1) 
$1,100 indorsed Hinton. (2) $1,100 indorsed Veasey. 
The indorsers had security. (3) Note for $15,000 which secured 
deed trust home the city Durham, C., and 
farm 179 acres Granville county, C., which his 
affidavit stated ‘‘in the opinion your petitioner said note adequately 

relieve his indorsers the two notes $1,100 each, Roycroft 
requested and directed that the $2,136.64 deposit the insolvent 
bank applied these two notes, which was refused respondent 
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appellant. The court below found the facts, and think there was 
sufficient competent evidence sustain the findings, and directed the 
not think the exception and assignment error made respondent 
appellant, commissioner banks, can sustained. 

The question involved, set forth respondent appellant, 
follows: Whether not person (H. Roycroft, petitioner herein) 
has the right have his deposit insolvent bank applied note 
notes directs; said notes being owned and held the 
think so. 

citing many authorities, the law thus stated: ‘‘A set-off the 
nature payment credit when the debts are mutual. Set- 
off exists mutual debts, independent the statute set-off. Its 
flexible character used equity prevent 

Coburn Carstarphen, 194 page 370, 139 596, 597, 
819, speaking the subject, find: ‘‘In Davis [Indus- 
was held that indorser note held insolvent bank against 
insolvent principal, upon which the receiver had brought suit, en- 
titled avail himself his claim against the bank, upon 
deposit issued the bank and held him the date the bank’s 
insolvency. [Continental] Trust Co. Spencer, 193 745, 138 
124, was held this court that bank, notwithstanding that 
had taken note signed the directors corporation which had be- 
come insolvent, payment the corporation’s note it, retaining, 
however, the corporation’s note collateral security for the note the 
directors, had right apply deposit the credit the insolvent 
corporation payment the indebtedness for which the bank held 
the directors’ 

the Coburn Case, supra, was held: While ordinarily the right 
equitable set-off does not exist where there want mutuality 
the one claiming has right action against the other his own 
name, this principle not applicable county funds officially deposited 
bank since receiver’s hands, and for which the depositor offi- 
cially remains liable the county, and may offset his personal lia- 
bility the bank with the amount may receive depositor the 
funds.’’ See Burns Wachovia Bank Trust Co., 200 
260, 156 485. 

This very matter has been decided the Supreme Court Ar- 
kansas, Hughes Garrett, 150 Ark. 404, 234 page 265. 
there held: ‘‘When bank failed, and had made appropriation 
general deposit the payment notes the depositor due the bank, 
the depositor may direct the receiver apply the deposit note 
vhosen the depositor, and the remainder other notes. Upon 
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bank becoming insolvent, depositor indebted the bank may set off 
the amount his deposit action the receiver assignee 
recover the indebtedness due the bank.’’ 

think the order the former judge was primarily settle the 
fact that ‘‘H. was the owner the deposit the name 
Warehouse.’’ The liquidating agent did not what the 
order stated, and the court below the evidence was fully justified 
finding: ‘‘It appearing the Court that prior the signing said 
order, the petitioner had requested Siler, Liquidating Agent 
said bank, apply the amount deposit the said ‘Roycroft Ware- 
house’ credit the two notes which the petitioner had said 
The Merchants Bank Durham, C., the sum $1,100.00, one 
which said notes was signed Hinton and the other said 

see estoppel the order the former judge, argued 
counsel for respondent. fact, the question respondent’s brief 
does not raise this point, will seen from the question involved 
set forth respondent’s brief which quote above. 

For the reasons given, the judgment the court below affirmed. 


DEPOSIT TRUST FUNDS NOT ENTITLED 
PREFERENCE FAILURE BANK 


Lamb Fulton, Court Appeals Ohio, 185 Rep. 888 


Where trustee deposits trust funds bank his name 
trustee, and there nothing the will agreement creating the 
trust forbidding it, the relation debtor and creditor arises between 
the bank and the depositor, even though order court allowin 

the deposit has been obtained, and the deposit not entitled 
preference payment the failure the bank. 


Action Clifford Lamb and another, trustees under the last 
will and testament Charles Curtis, deceased, against Ira Fulton, 
State Superintendent Banks. Petition was dismissed, and plaintiffs 
bring error and Editorial Staff.] 

Decree accordance with opinion. 

Tyler, Wilson Rhinefort, Toledo, for plaintiffs. 

Gilbert Bettman, Atty. Gen., Brown Sanger and Douglas, 
both Toledo, for defendant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §143. 
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WILLIAMS, J.—H. Clifford Lamb and James Harbaugh, 
trustees under the last will and testament Charles Curtis, de- 
ceased, brought action the court common pleas this county 
against Ira Fulton, superintendent banks the state Ohio, 
seeking have claim for $3,679.11 adjudged entitled payment 
preference the general creditors the Commerce-Guardian Trust 
Savings Bank, which was placed the hands the superintendent 
banks this state for liquidation the close business August 15, 
1931. The court common pleas sustained demurrer the petition, 
and, the plaintiffs not desiring plead further, the petition was dis- 
missed, and the costs adjudged against plaintiffs. the 
was duly appealed this court; and error proceeding also in- 
stituted. The cause appeal was heard this court, and with 
that action that are concerned this opinion. 

The material averments the petition disclose the following facts: 

The plaintiffs are the duly appointed, qualified, and acting trustees 
under the last will and testament Charles Curtis, deceased. The 
decedent died testate, and his will was duly admitted probate the 
probate court this county. The Commerce-Guardian Trust Sav- 
ings Bank was, the times mentioned the petition, banking cor- 
poration duly organized under the laws this state, with its principal 
office and place business the city Toledo, and was duly au- 
thorized take, accept, and execute all trusts committed it. 
various times prior August 16, 1931, said plaintiffs had deposited 
various sums money belonging said trust estate said bank 
their names trustees, aforesaid, and the close business 
August 15, 1931, there was the possession said bank moneys 
deposited the sum $3,679.11. all times after the moneys were 
deposited the time the bank was closed for liquidation the bank 
had its possession and its vaults moneys excess the moneys 
deposit the the plaintiffs trustees. Ira Fulton 
the duly appointed, qualified, and acting superintendent banks, and 
the close business August 15, 1931, he, his capacity such 
officer, took possession the property and business said bank, includ- 
ing the money deposit. Plaintiffs, within the time fixed therefor, 
made proof and filed with the defendant their claim for the amount 
deposit the close business, entitled preference over 
general creditors, but said claim plaintiffs was rejected preferred 

addition the foregoing, there allegation the petition 
the effect that the sums money deposited were held trust the 
bank for the estate the testator. Such allegation, however, 
mere conclusion law, and cannot considered demurrer. 

This court, June 20, 1932, without written opinion, rendered 
decision the Chase, Adm’r, Fulton, Sup’t. Banks, then 
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pending this county, which was involved the question whether 
not funds estate deposited bank administrator, his 
name administrator, were entitled preference liquidation the 
bank the supereintendent banks. The trial court had held that 
ease that such claim was not preferred, and this court, error, the 
date named, entered the following the court af- 
firmed authority Fulton, Superintendent Banks 
[125 Ohio St. 507, 182 504j, decided June 8th, 1932, the 
Supreme Court. Doctrine announced Smith al. Fuller, 
Ohio St. [99 214, 1916C, Ann. Cas. 1913D, 387], 
should not extended beyond the facts involved 

Perhaps the import the decision that case has not made the 
views this court entirely plain the members the legal profession, 
and shall attempt, this opinion, declare, fully and length, the 
views held. 

The case McDonald, Adm’r, Fulton, has since been reported 
125 Ohio St. page 507, 182 504. That case involved the ques- 
tion whether funds estate, which trust company organized 
under the laws Ohio was administrator, would trust funds and en- 
titled preference upon the closing the bank for liquidation, where 
such trust company, acting administrator, deposits money belonging 
such funds its commercial department. thus apparent that 
that case not strictly point the case bar. was, however, the 
reasoning the court that case, when considered the light the 
reasoning the case Smith Fuller, Ohio St. 57, 214, 
1916C, Ann. Cas. 1913D, 387, that led this court reach 
the did the case Chase, Adm’r, Fulton, supra. 

will observed analysis the opinion Adm’r, 
that the Supreme Court based its decision that case upon section 
710-165, General Code, which reads follows: ‘‘No property securi- 
ties received held any trust company trust shall mingled 
with the investments the capital stock other properties belonging 
such trust company liable for its debts obligations. Moneys 
pending distribution investment may treated deposit the 
trust department may deposited any other department the 
bank, subject other respects the provisions law relating de- 
posit trust funds trustees and 

think clear from the syllabus the court, and from the 
opinion, and from the facts stated the report that case, that 
trust company which deposits its commercial department moneys 
held administrator does not hold moneys deposited 
trust funds, but that the relation debtor and creditor arises the 
moneys deposited. will observed passing that the court did 
not hold that trust company that holds moneys which are part 
trust fund that held and retained and managed trus- 


THE BANKING LAW JOURNAL 855 
tee, under trust agreement making such moneys 
throw off its mantle trustee such moneys them 
its commercial department, any other brarch such trust 
without the consent the cestui que trust. -Such interpretation 
the decision foreclosed the first syllabus, the phrase- 
ology, ‘‘unless otherwise expressly provided the 
creating and controlling such 

What have just said must not construed, however, indicat- 
ing that are saying this time that the Supreme Court has decided 
that case any other question than that directly involved. The sylla- 
bus and opinion must read the light the facts involved. 
true that the court does frequently refer trust funds generally, but 
think that clear understanding the case requires that there may 
often between funds held Ohio trust company, 
trustee, under trust agreement, and funds estate held 
Ohio trust company administrator. the course the opinion 
that case, page 511 125 Ohio St., 182 504, 505, the 
Supreme Court used the following language: ‘‘It observed that 
deposit interest-bearing account directed, which course con- 
templates use the fund the bank, and the fiduciary therefore be- 
comes general creditor the very force the statute governing his 

The statute referred undoubtedly section 710-165, General 
Code, although previously the court had referred section 10506-45, 
General Code. The latter section, however, did not become effective 
until January, 1932, and this date was long after the Cummings Trust 
Company, the defunct bank involved that case, went into liquidation, 
namely, May 1931. 

have had reconciling Adm’r, Fulton, 
125 Ohio St. 507, 182 504, and Smith Fuller, Ohio St. 57, 
214, 1916C, Ann. Cas. 1913D, 387. The latter case 
involved the deposit trust funds the trustees their names 
such. Deposits were evidenced noninterest-bearing certificates 
deposit, and the court found there was authority the court for 
such deposits. the course the opinion the court says, page 
Ohio St., 214, 216: ‘‘It cannot, think, seriously 
contended that the trustees had, the proper discharge their duties 
such, the right power, express contract, create the relation 
merely debtor and that is, loan out the trust funds. Such 
act would, the absence authority from the court, clearly 
sistent with, and violation of, their plain duty; and they had 
right make such loan generally, would seem clear that loan 
bank way general deposit would equally beyond their power. 
that, the absence clear showing that the latter was the pur- 
pose the present instance, the court would not justified attribut- 
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ing-such purposé the trustees placing this money with the 

Syllabus reads follows: ‘‘Such trustee has not, the ab- 
sence proper order the right power loan the funds 
the coming into his hands such 

reasons that general deposit, without proper order 
court, create the relation debtor and creditor and loaning 
the funds and violation its duty trustee, whereas special 
deposit without court order would make the amount deposited trust 
funds, and would perfectly lawful, and the due and legal perform- 
ance duty. Therefore presumption will arise, the absence 
proof the contrary, that the trustee intended perform and not 
violate his duty, and the deposit was intended special, and not 
general, deposit. this reasoning the depositor was held pre- 
ferred creditor the amount his deposit. 

Our has arisen mainly from the fact that section 10-165, 
General Code, requires that moneys deposited trust company shall 
‘‘subject other respects the provisions law relating deposit 
trust funds trustees and others.’’ order court were not 
obtained suggested Smith Fuller, why should section 710-165 
give authority make the deposit. Perhaps may clear this hurdle 
construing the words law’’ used this statute 
mean only statutory constitutional provisions. 

any rate, have concluded result our analysis these 
two decisions that the intention the Supreme Court hold that 
administrator may lawfully deposit funds bank his name 
administrator without order for that purpose from the court ap- 
pointing him, and that, when Ohio trust company, acting adminis- 
trator, does so, the relation general arises, and there should 
not different rule when individual, appointed and acting ad- 
ministrator, makes deposit funds belonging the estate. ‘If, 
this opinion proceeds attempt reason out the problems involved, 
step step, there seems leap the conclusion, let remem- 
bered that anomaly would arise deposit trust company 
administrator its commercial department were held general 
deposit, and deposit individual administrator were not. 

the instant the deposit was trust funds the plaintiffs 
trustees. can find reason, view the decisions our 
Supreme Court, why the deposit trust funds should stand dif- 
ferent footing than funds estate the hands administrator 
executor. The petition does not plead any facts which show that 
general deposit trust funds the trustees would violation 
the terms the trust. statutory provision has been pointed out 
counsel, nor can find any, which forbids general deposit funds 
held trustee, administrator, executor. Under the rule laid down 
Fulton, supra, the mere fact that the bank has knowl- 
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edge that the funds deposited the bank belong decedent’s estate, 
cestui que trust, does not make the bank trustee, but such de- 
posit ordinarily mere general deposit. are therefore compelled 
the conclusion that, where trustee deposits trust funds bank 
his name trustee, and there nothing the will agreement creat- 
ing the trust forbidding it, the relation debtor and creditor arises 
between the bank and the depositor, even though order court al- 
lowing the deposit has been obtained. 

For the reasons given, hold that the plaintiffs are not entitled 
preference, that the petition was demurrable, and that the demurrer 
thereto should sustained. 

Decree accordingly. 


SIGNATURE NOTE OBTAINED FRAUD 


Commerce Securities Corporation Hays, Court Civil Appeals 
Texas, Rep. (2d) 335 


Where person signs instrument the form promissory 
note, containing blank spaces, upon the misrepresentation that the 
instrument sales application and the instrument later filled 
out and transferred, cannot enforced against the signer even 
holder due course. 

The defendant this case signed instrument given him 
radio salesman the belief that was sales application for 
particular model radio which the salesman did not have stock, 
The salesman filled the blank spaces the instrument, which was 
fact promissory note, and negotiated the plaintiff who took 
good faith and without notice any fraud. The court held 
that the defendant was not negligent signing the instrument, that 
the alterations amounted forgery, and that the plaintiff could not 
recover the note. 


Suit the Commerce Securities Corporation against Hays. 
From judgment favor defendant, plaintiff appeals. Affirmed. 

Nathaniel Jacks, Dallas, for appellant. 

Thompson, Knight, Baker Harris and Hubert Smith, all 
Dallas, for appellee. 


BOND, J.—This case originating the county court Dallas 
law No. brought the suit against appellee, 
Hays, claiming holder due course negotiable note ex- 
ecuted appellee McLendon Radio Shop, and before 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §544. 
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maturity, without notice any defect vice therein. The defenses 
relied upon appellee the trial court were: (1) The failure con- 
sideration; (2) fraud the inducement and factum the note; (3) 
that the instrument sued upon not negotiable instrument; and (4) 
forgery material alterations, the negotiation and completion the 
instrument payee, without authority consent the maker. 

The issues raised the pleadings were submitted jury, and 
found that appellant was innocent purchaser the note for value 
before that the execution the note was induced fraud, 
signed blank, and altered after its execution without the maker’s 
knowledge consent. Accordingly, the court entered judgment against 
appellant and favor appellee. 

The following questions, pertinent the pleadings raising the issues 
indicated the questions, and fully supported evidence, were sub- 


mitted the jury, and its affirmative answers thereto are determinative 
issues this appeal: 


No. you find and believe from preponderance 
the evidence that when McLendon presented the papers here sued 
upon defendant Hays, that represented Hays that was not 
note, but only memorandum sales application enable McLendon 
secure possession the radio from another dealer? 

No. you find and believe from preponderance 
the evidence that such representation McLendon, any, was made 
with intent defraud defendant Hays? 

No. you find and believe from preponderance 
the evidence that defendant Hays was induced such representation, 
any, sign the proffered paper without knowing its contents true 
character 

No. 12: you find and believe that after signing 
Hays and transfer possession the blanks the paper 
above referred were filled some person without authority from 
defendant Hays? 

No. 13: you find and believe from preponderance 
the evidence that after the paper herein sued upon was completed 


filling the blanks, was sold without the authorization defend- 
ant Hays?’’ 


Appellant assigns error the said issues and the form which 
they are presented the court. have carefully considered each 
the assignments and cannot concur the contentions made appellant. 

The evidence shows that one McLendon was operating radio 
establishment under the name and style McLendon Radio Shop, and 
solicited appellee purchase radio; did not have stock 
the particular model which appellee wanted, and induced appellee 
sign the instrument sued upon, the assurance that was sales ap- 
plication. the time was presented and signed appellee, the 
instrument had not been completed. The blank spaces the printed 
form had not been filled in, and appellee did not authorize com- 
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pleted the form was afterwards found, and never signed the in- 
strument with the intention bound thereby. Appellee was not 
sign promissory note and was advised that the instrument was only 
necessary enable McLendon secure from another dealer the radio 
desired. Relying upon such recitations, appellee failed read the 
form the instrument, signed it, and thereafter, without his 
knowledge consent, the amount, payee, date execution, and date 
payment were placed the blank spaces therein provided, and trans- 
ferred appellant. 

The jury such being the arbiters all controverted issues 
arising from pleadings and supported evidence, under the legal ob- 
servation trial judge, appellate courts are not authorized disturb 
such findings, except cases where miscarriage justice 
The reached that the execution the instrument ap- 
pellee was induced fraud, and that the filling the instrument 
with covenants liability, without the authority, knowledge, consent 
the maker, forgery and subject attack the hands any sub- 
sequent holder. well settled this state, think, founded upon 
reason and justice, that, where person, fraudulent representation, 
induced sign instrument, and which, after transfer possession, 
filled payee, amount, and dates maturity, such alterations 
amount forgery, and, when proven that the maker was not negli- 
gent signing his name the instrument, the same unenforceable, 
even the hands holder due course. 

have considered all assignments presented, and, while some may 
subject appellant’s contention, yet such assignment germane 
the issues above quoted, therefore immaterial the conclusion 
have reached. From what have said herein, all assignments error 
are overruled. The judgment the lower court affirmed. Affirmed. 


DRAWEE BANK LIABLE DRAWER PAY- 
ING CHECK FORGED INDORSEMENT 


Guardian Savings Loan Assoc. Liberty State Bank, Court Civil 
Appeals Texas, Rep. (2d) 823 


When depositor receives his statement from bank, his 
duty examine only his signature and the amount the check. 
under duty examine any the indorsements and cannot, 
therefore, charged with negligence for failing discover forged 
indorsements. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §524. 
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The plaintiff corporation sent check one its directors, pay- 
able one Kent who was seeking loan some property enable 
him renew note. The director was instructed take the 
note, obtain transfer the lien securing the note, and return all 
papers the bank that the transaction could closed regularly. 
The director forged the payee’s indorsement and cashed the 
defendant drawee bank. The plaintiff discovered the forgery about 
year later and brought this action recover the amount paid. The 
defendant claimed that the plaintiff was negligent not discover- 
ing the forgery sooner that the director whom the check was 
sent did not obtain the note and lien assignment until four months 
after the check was sent him, and that this unusual delay should 
have been sufficient notice that something was wrong. The court, 
however, held that the plaintiff owed the defendant duty this 
respect and that was not liable. 


Suit the Guardian Savings Loan Association against the Lib- 
erty State Bank, which defendant, case judgment against it, 
prayed have judgment over against the Republic National Bank 
Trust Company and the State Trust and Savings Bank, and which 
the State Trust Savings Bank filed cross-action against Charles 
Jester. From judgment that plaintiff take nothing, plaintiff appeals. 

Reversed and rendered. 

Frank, Dallas, for appellant. 

Read, Lowrance Bates, Whisenant, Rutledge, Jr., 
Wencker, and Taylor Irwin, all Dallas, for appellees. 


PELPHREY, June 26, 1925, Roy Thomas gave deed 
the sum $3,000. The deed trust was upon lot block 533, 
the Oak Lawn addition the city Corsicana, Tex. November 
1928, Thomas conveyed the property Jewell who 
assumed the payment the note. 

During the early part 1930, Prince Jewell McClendon, joined 
her husband, Wm. McClendon, made application appellant for 
loan the property. For the purpose completing the loan the 
McClendons, appellant sent, May 1930, its check for $3,430 
Chas. Jester, one its directors, Corsicana delivered him 
Kent take the Thomas note. The check was drawn 
the Liberty State Bank Dallas, Tex., where appellant kept its account. 

About 4:30 o’clock the afternoon May 1930, Charles 
Jester presented the check the State Trust Savings Bank, Dallas, 
Tex., and there received $930 and eashier’s check for $2,500. 
the time presented the check, the name Kent was indorsed 
thereon. Charles Jester also indorsed the check before cashing it. 
The State Bank Trust Company then indorsed follows: ‘‘Pay 
the order any bank banker trust company previous endorsements 
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guaranteed State Trust Savings Bank Dallas, Texas, 32-66, May 

The check then shows have been paid through the Dallas clearing 
house, Republic National Bank Trust Company, Dallas, Tex. 

was later presented and paid the Liberty State Bank and 
charged against appellant’s account. 

the early part April, 1931, notice came appellant that the 
signature Kent had been forged the check, and April 
1931, appellant sent the check back the Liberty State Bank, inform- 
ing them that Kent was claiming that the check was not indorsed 
him with his authority, and requesting that its credited 
with the amount thereof. 

Upon the bank’s refusal, this suit was instituted appellant the 
Fourteenth district court Dallas county against the Liberty State 
Bank, recover the $3,430, together with per cent. interest thereon 
from May 1930. 

Appellee Liberty State Bank answered general demurrer, general 
denial, and admitted the payment the check question, and alleged 
that paid the check the faith the indorsement the 
National Bank Trust Company. further alleged that the time 
making the payment believed all indorsements the check 
valid; had way verifying the indorsements; that, because the 
indorsement the Republic National Bank Trust Company, was 
not charged with any duty verify them; that the State Trust Sav- 
ings Bank, its indorsement the check, was also warrantor the 
that, after paying the check, it, due course business, 
and about June 1930, delivered the check with the indorsement 
thereon appellant; that was the duty appellant examine the 
check and ascertain within reasonable time whether was properly 
indorsed and whether paid the proper parties; that appellant failed 
give the bank any notice any discrepancy suspicious 
stances connection with the check until about May 20, 1931. 
The Liberty State Bank prayed, case judgment against it, that 
have judgment over against the Republic National Bank Trust Com- 
pany and the State Trust Savings Bank. 

Both said banks answered, contesting appellant’s right recover. 
answer special issues, the jury found that the name ‘‘G. Kent’’ 
the check was forgery; that appellant was negligent not discov- 
ering prior April, 1931, that Kent claimed such signature 
and that such negligence was the proximate cause appel- 
lant’s loss. 

Upon these findings the court rendered judgment that appellant 
take nothing, and has appealed. 


q 
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Opinion. 


Appellant’s brief contains ten assignments error and seven propo- 
sitions thereunder. 

Propositions and all relate the court’s action refusing 
instruct verdict for appellant. The contentions advanced are: (1) 
That, the undisputed evidence showing the indorsement Kent 
was Liberty State Bank thereby became absolutely bound 
appellant for the full amount the check and interest; (2) that the 
evidence was undisputed that there was negligence the part 
appellant not discovering that Kent claimed the signature 
forgery prior April, 1931; and (3) that there was evidence that 
appellant’s failure discover Kent’s claim forgery prior April, 
1931, was proximate cause appellant’s loss. 

Appellant also contends that, there being evidence show that 
appellant’s failure discover the forgery that Kent claimed the 
signature forgery was cause appellant’s loss, that appel- 
lant was negligent not discovering prior April, 1931, that Kent 
claimed the signature forgery, the court erred submitting 
special issues Nos. and and that the court also erred receiving the 
affirmative answer the jury special issue No. 

Appellant further contends that the Liberty State Bank’s liability 
became fixed when paid the check upon forged indorsement, and 
that action appellant thereafter could change its liability the 
other two banks. 

Appellees, support the judgment rendered, take the position 
that appellant should not recover because, the course its dealings 
with Charles Jester, made the loss complained possible, and, 
its negligence failing disclose the facts which were developed 
the trial, prevented any action being taken them which would 
show either that the signature Kent was authorized and the 
transaction regular, that Jester, while solvent and responsible, could 
made respond the demand for proper payment application 
the funds paid out the banks the check. 

The facts upon which they depend support that position are 
set forth their brief follows: ‘‘That Jester forwarded the McClen- 
don application for loan made renew and extend the 
Kent note; that the application was approved and the loan papers 
drawn and forwarded Jester; that they were promptly executed 
the borrower and returned the company; that thereupon the com- 
pany issued its check the order Kent and returned its 
agent, Jester, with specific instructions pay Kent and take the 
note renewed, obtain transfer the lien securing that note, have 
such transfer lien recovered and return all papers the company 
order that the loan might thereby closed regularly; 
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that Guardian Savings Loan Association knew that its check had been 
and could reference the check have known that had been 
cashed upon the strength the endorsement its agent, Jester; that 
the association did not receive the Kent note nor, until after had writ- 
ten the second letter letter Jester), nearly four months later, 
obtain even the assignment the liens covering the note; that the Asso- 
ciation, the exercise ordinary care, would have known just from the 
fact that Jester had not returned the Kent note and assignment 
promptly that something was wrong and should have been upon its 
guard reason thereof; that the association never closed the 
don loan getting into its hands the documents which properly 
should have received and, therefore, was negligent failing those 
things which regularly did closing its loans and which ordinarily 
prudent people the loan business would have 

Actionable negligence based upon the violation duty, and, 
where there duty, there can negligence. Denison Light 
Power Co. Patton, 105 Tex. 621, 154 540, (N. 
303; Dallas Hotel Co. Fox (Tex. Civ. App.) 196 647, judgment 
affirmed Fox Dallas Hotel Co., 111 Tex. 461, 240 517; Pullman 
Co. Caviness, Tex. Civ. App. 540, 116 410 (error refused). 

Therefore, passing upon the question whether not appellant 
was guilty such negligence would preclude its recovering from 
appellee Liberty State Bank, must first determine what, any, duty 
owed the bank under the facts. their pleadings, under- 
stand them, they alleged that its duty was examine the indorsements 
the check when was returned and notify appellees any suspi- 
cious circumstances connected therewith. 

cannot agree that appellant was under any such obligation. 
When depositor receives his statement and checks from the bank, 
his duty examine them the genuineness his own signature 
the check and the correctness the sum. When has done 
these things, has done his full duty the bank. National Surety 
Co. President and Directors Manhattan Co., al., 252 247, 
Lively (Tex. Civ. App.) 149 211. 

correct this holding, then appellant could not 
with negligence for failing discover the forgery examination 
the indorsements the check, and could not charged with the 
notice any facts revealed thereby, the absence allegation and 
proof that did examine them and that ordinarily prudent person 
would have known from such examination that forgery had been 
committed. 

The other facts upon which appellees depend show negligence are 
that did not receive the Kent note for almost four months, did not 
receive any assignment the lien covered the note, and that failed 
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take steps secure these documents earlier order properly close 
its file the loan. 

apparent that none these facts involved any duty owing 
appellant appellees, consequently its failure secure the note from 
Kent, its failure demand and secure the assignment from him earlier, 
and its failure close its file the loan, could not constitute 
negligence. 

The contention appellant that there was evidence support 
the jury’s finding that appellant was negligent not discovering prior 
April, 1931, that Kent was claiming his signature forgery 
must sustained. 

The undisputed evidence shows the Kent indorsement forg- 
ery, and, there being evidence that appellant was negligent not 
discovering the forgery sooner than did, follows the peremptory 
charge requested appellant should have been given. 

The judgment reversed and here rendered follows: 

favor appellant against the Liberty State Bank for $3,430, 
with interest thereon the rate per cent. per annum from May 
1930; like judgment favor the Liberty State Bank against the 
Republic Bank Trust Company Dallas, Tex., and the 
State Trust Savings Bank; and favor the National 
Bank Trust Company Dallas, Tex., against the State Trust Sav- 
ings Bank for any amount said Republic Bank may compelled pay 
upon the judgment favor the Liberty State Bank. The cross- 
action the State Trust Savings Bank against Charles Jester 
dismissed without prejudice; said Jester not having been served with 
citation, and appearance him having been entered. 

Reversed and rendered. 


STATUTE EXTENDING TIME FOR FILING 
CLAIMS VOID 


Wasson, Bank Com’r, State rel. Jackson, Supreme Court Ar- 
kansas, So. Rep. (2d) 1020 


statute which extends the time for filing claims against 
insolvent bank after the time for filing claims has expired, under 
the existing law void. 


Proceeding the State, the relation one Jackson, the use 
Sevier County, against Marion Wasson, Bank Commissioner. From 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1295, 1320. 
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order requiring Bank Commissioner pay county unpaid balance 
judgment previously recovered, the Bank Commissioner appeals. 
Affirmed. 

Sam Rorex and Leon Catlett, both Little Rock, for appellant. 

Jackson, Nashville, Lake, Lake Carlton, Abe Collins, 
Edwards, and Isbell, all Queen, for appellee. 

Black, Yellville, George Gibson, Walnut Ridge, and 
Walter Pope, Little Rock, amici 


HUMPHREYS, J.—This appeal from final order judgment 
the chancery court Pulaski county, requiring appellant state bank 
commissioner pay appellee Sevier county unpaid balance due 
$16,268.39 judgment recovered against appellant for $33,649.69 
preferred claim June 21, 1932, which was affirmed appeal 
this court December 1932. Taylor State (2d) 83. 

the time the rendition said judgment and the affirmance 
thereof, all claims which might have been filed the pro- 
ceeding against the American Exchange Trust Company, the assets 
which were being administered bank commissioner, had 
been filed and most them allowed general preferred claims. 

When the American Exchange Trust Company its doors, 
there was sufficient cash the bank pay all preferred claims, in- 
appellee’s claim. The time for filing claims against said bank 
had then expired under the provisions section 54, Act No. 113, 491, 
the Acts 1913, amended section Act No. 627, 520, the 
Acts 1923, which follows: ‘‘No claims shall allowed unless 
proof thereof has been presented the commissioner within one year 
from date which commissioner takes over the assets the liquidated 

The only defense interposed the payment the balance due 
Sevier county its preferred judgment claim Act No. 277 the 
1933, which, omitting formal parts, follows: 

all where banks the State Arkansas are 
being liquidated the Bank Commissioner and the one year given 
Section Act 133 the Acts 1913, amended Act 627 the 
Acts 1923, for presenting claims the commissioner has expired, 
the time for filing claims with said Commissioner hereby extended 
all persons having claims any character until July 1933, unless 
the liquidation such banks should closed before said date; pro- 
vided that claims can presented after the liquidation such 


bank closed. 


The purpose this act was revive and validate claims which had 
been barred for failure file same within the time required law. 
This purpose and intent rendered the act void. The general rule law 
applicable well stated L., follows: ‘‘In most jurisdictions 
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held that after cause action has become barred the statute 
limitations, the defendant has vested right rely that statute 
defense, and neither constitutional convention nor the Legislature 
has power divest that right and revive the cause action. Where 
title property has vested under statute limitation, not pos- 
sible enactment extend revive the remedy since this would 

The rule announced above was approved this court Rhodes 
Cannon, 112 Ark. 164 752. 

error appearing, the decree affirmed. 


PROCEEDS CHECKS DEPOSITED 
SPECIAL ACCOUNT NOT ENTITLED 
PREFERENCE 


Love Little, Supreme Court Mississippi, 148 So. Rep. 646 


deposit presumed general unless expressly made special. 
Where bank has the right mingle the funds deposited with its 
general assets, general and not special deposit. 

this case, there was agreement between three persons inter- 
ested cotton plantation that all checks received for cotton sold 
would made payable the three them jointly. was further 
agreed that certain bank would custodian the checks and 
hold the funds until the parties could decide what the share each 
would be. The bank collected the checks and carried the funds 
its books ‘‘J. Broadaway Rent Account.’’ one was allowed 
check against this account until the share each was determined 
and the bank authorized the interested parties. Before the 
money was withdrawn the bank failed and this action was brought 
recover the deposit full the theory special deposit. The 
court held the deposit was general and not entitled preference. 


Proceeding Love, Superintendent Banks, for the liquida- 
tion the Citizens’ Bank Trust Company Yazoo City, which 
Freeman Little and others intervened, seeking establish their claim 
against bank preferred claim. Decree for interveners, and Superin- 
tendent Banks appeals. 

Reversed and rendered. 

Flowers, Brown Hester, Jackson, and Norquist, Yazoo 
City, for appellant. 

Wise Bridgforth, Yazoo City, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §380. 
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ANDERSON, J.—On December 22, 1930, the Citizens’ Bank 
Trust Company Yazoo City, being insolvent, was taken over ap- 
pellant for liquidation under our banking laws. The liquidation was 
proceeding the chancery court that county, required statute 
(Code 1930, 3817). Appellees intervened that cause petition 
and set their claim against the bank the sum $939.89, which 
they alleged was special deposit and trust fund for which, under the 
law, they were entitled payment full against other unsecured 
creditors. The petition was answered appellant, and its material 
allegations denied. The cause was tried the pleadings and evi- 
dence, resulting decree granting the prayer the appellees’ peti- 
tion. From that decree appellant prosecutes this appeal. 

Appellee Freeman Little the owner Willowdale plantation 
Yazoo county. The plantation was leased for the year 1930 appellee 
Broadaway, who got his necessary ‘‘furnish’’ for the plantation 
from Nevins. The raised the plantation was sold 
various times during the year through the Staple Cotton Co-operative 
Association Greenwood. The cotton association, acting under instruc- 
tions appellees and Nevins, mailed the checks for the various lots 
sold the Citizens’ Bank Trust Company Yazoo City. 
The checks were made payable ‘‘L. Freeman Little; Broadaway, 
and Nevins.’’ There were several these checks, inasmuch 
there were several lots the cotton sold different times the cotton 
association. Acting under authority expressly given appellees 
and Nevins, the Citizens’ Bank Trust Company indorsed these checks 
the cotton association ‘‘with the names all three payees’’ and 
the amounts ‘‘J. Broadaway Rent These 
checks were forwarded the Citizens’ Bank Trust Company its 
correspondents, and the proceeds their collection went into the Citi- 
zens’ Bank Trust Company the manner stated. 

the time appellant took charge the Citizens’ Bank Trust 
Company there was the ‘‘J. Broadaway Rent Account’’ the sum 
$939.89. Appellee Little asserted his preference claim against the 
assets the bank the sum $600, which alleged was the amount 
rent due him for the plantation for the year 1930, and appellee 
Broadaway set like claim for the balance, $339.89. 

For two three years prior 1930 this same arrangement had been 
made appellees for the handling the Bennett 
was vice president the Citizens’ Bank Trust Company. testi- 
fied, and understand the evidence was undisputed, that the bank 
would receive from the association its checks representing the 
proceeds the sale cotton raised Broadaway Little’s planta- 
tion; that agreement all the parties this money would held 
the bank, and, when all the cotton had been sold and the proceeds in, 
the bank would remit Little the rent for the plantation for the year, 
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after paying his taxes, and the balance would turned over Broada- 

way. The arrangement meant that neither one the interested parties 
could check out his share the deposit. the contrary, the bank was 
commissioned all the parties dispose the manner above 
stated. 

The question whether not this fund deposited and handled 
became special deposit and trust fund for the payment which 
appellees are entitled preference out the assets the bank. The 
chancellor held, but think his holding was erroneous for the fol- 
lowing reasons: deposit presumed general unless expressly 
made special specific. Where the bank had the right mingle the 
funds deposited with its general assets, general deposit and not 
special one. special deposit does not enter into the funds 
the bank ‘‘and form part its disposable kept separate 
and specifically returned. This true, even though the money 
deposited may trust funds put with the bank condition that 
would pay certain sum the cestui during life, the absence evi- 
dence show that was the bank’s duty express agreement 
clearly implied keep the funds and their investment separate. 
Morse Banks Banking (6th Ed.) 186 and 205, and case notes. 

However, appears unnecessary refer authorities elsewhere 
sustain appellant’s position. The Billingsley Pollock, 
Miss. 759, So. 828, Am. St. Rep. 585; Love Federal Land Bank, 
157 Miss. 52, 127 So. 720; and Love, Supt. Banks, Fulton Iron 
Works, 162 Miss. 890, 140 So. 528, although not directly point 
their facts, lay down principles which sustain appellant’s contention. 

Appellees, sustain their contention, rely Armour-Cudahy Pack- 
ing Co. First National Bank, Miss. 700, So. 28; Sawyers 
Conner, 114 Miss. 363, So. 131, 1918A, 61, Ann. Cas. 1918B, 
and Love Meridian Grain Elevator Co., 162 Miss. 773, 139 So. 
857. the Armour-Cudahy Case the deposit was made its agent 
Lamon the bank with the distinct understanding that belonged 
the packing company, and that the bank should promptly remit the 
funds it. Opposite the deposit Lamon’s passbook was the word 
this was indicate that the deposit was the proceeds the 
sale meat the company. The court held that the deposit was 
trust fund; that under the facts the bank had right commingle 
with its general assets; that held the deposit for definite and specific 
purpose, and could appropriate other. 

the Sawyers Case the depositor refused permit the proceeds 
check deposited either her checking account her savings 
account, but informed the the bank that the deposit was for 
the purpose paying contractor for building house, whereupon the 
gave her special receipt, bearing the words ‘‘S. Dept.’’ The 
court held that the deposit was charged with trust favor the con- 
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tractor, and that the bank did not get title the proceeds the deposit. 

the Meridian Grain Elevator Company Case there was printed 
the draft that was cash item and was not treated de- 
posit, and that the funds obtained through its collection should not 
accounted for the drawer commingled with other funds the 
collecting bank. The court held that thereby the bank had notice that 
the drawer did not intend that the draft proceeds thereof should 
handled the bank, except drawer’s agent, and that such agency 
should continue from the time the bank received the draft for collection 
until the money was paid the drawer. 

There was evidence either directly circumstantially tending 
show that was understood that the Citizens’ Bank Trust Com- 
pany would hold these funds trust—that they were not com- 
mingled with the general assets the bank. the contrary, the evi- 
dence shows that the bank held the funds mere debtor. The result 
these views that the decree the lower court reversed, and 
decree entered here for the appellant. 

Reversed, and decree here. 


ASSETS INSOLVENT BANK HELD TAXABLE 


Federal Land Bank Berkeley Yuma County, Supreme Court 
Arizona, Pac. Rep. (2d) 405 


Under Arizona Statute the only method taxing bank 
assessing the shares stock the shareholders and not 
taxation its capital assets. However, when the bank becomes 
insolvent, the method taxation upon the capital assets and 
not the shareholders, for the shares longer represent the full cash 
value the assets. 

this case the plaintiff had mortgage some land owned 
bank which became insolvent. The plaintiff attempted fore- 
close but the defendant county asserted prior lien for taxes the 
land. The plaintiff maintained that the tax was illegal and void, 
but the court found for the defendant. 


Action the Federal Land Bank Berkeley, corporation, against 
the County Yuma and others. Judgment for defendants, and plain- 
tiff appeals. 

Affirmed. 

Phillips, Holzworth Phillips, Phoenix (Richard Young, 
Berkeley, Cal., counsel), for appellant. 

Glenn Copple and Eddy, both Yuma, for appellees. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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ROSS, question involved this case the validity 
tax laid upon eighty acres farming land, located Yuma county, 
for the year 1930. The appellant, the Federal Land Bank Berkeley, 
having mortgage said tract land brought action against the 
mortgagors foreclose the mortgage and made Ellery, superin- 
tendent banks and ex-officio receiver for the Farmers’ Commercial 
State Bank, successor interest the mortgagors; the county 
Yuma; and Inman, county treasurer and officio tax collector 
said county, defendants, contending that the assessment and tax lien 
against the land were illegal and void and therefore inferior its 
mortgage lien. 

The trial court held the tax against the was legal and superior 
appellant’s mortgage lien. 

The mortgagee bank has appealed. Its contention that this tract 
land was the property the Farmers’ Bank and 
that under sections 3069-3072 the Revised Code 1928 the only 
legal method which could assessed was upon the shares stock 
the shareholders said bank; that under said sections the capital 
assets the bank were not taxable and that such method taxation 
solvent bank continued after became insolvent and was taken 
over the superintendent banks for purposes liquidation. 

unquestionably true that long the Farmers’ Commercial 
State Bank was going concern, and actively engaged the banking 
business, the method prescribed sections 3069-3072, supra, was ex- 
The tax thereunder against the shares stock and not 
against the capital assets the bank. ‘The obligation duty 
the bank assist the tax authorities the collection the taxes im- 
posed, but the tax itself remains charge against the stock the share- 
holder. Western Investment Banking Co. Murray, Ariz. 215, 
728, 730; Ward County Baird, 670, 215 163; Andrew, 
Supt. Banks Munn, 205 Iowa, 723, 218 526; Hewitt Trad- 
279, 213 296. These cases were decided upon statutes providing for 
the taxation banks similar our statutes, and they all hold that the 
tax upon the shares stock the shareholders and not upon the 
eapital stock the bank. 

The law requires that all property assessed its full cash value. 
Section 3068, Revised Code. ascertaining this value when the tax- 
payer bank, the assessing authority may take into consideration the 
bank’s surplus, reserve fund, undivided profits, par and market value 
the shares stock, together with any other trustworthy information. 
This method ascertaining the value bank’s property unobjec- 
tionable when going concern. The aggregate value the share- 
holders’ stock represents the value the bank’s capital assets. How- 
over, this method cannot possibly used when the bank becomes 
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insolvent, for the shareholders’ interest its assets the last con- 
sidered. The assets are taken from the bank and given over the 
receiver applied upon the bank’s obligations its and 
depositors, and anything left goes the shareholders. The value 
their stock best only nominal and way represents the full 
cash value the insolvent’s assets. These may be, and generally are, 
considerable value and can ascertained only the rules applicable 
property general. 

When bank closed because its inability meet its obligations, 
when has not assets sufficient take care its creditors and de- 
positors and for that reason taken over superintendent 
banks for liquidation, may nominally remain bank but not 
the business using money wherewith make money for 
the owners its (section 3069, supra), and therefore 
longer taxable bank. While bank going concern, the 
owner all its property, whatever nature kind. When becomes 
insolvent and taken over the superintendent banks, its property 
and business immediately vest exclusively and unconditionally the 
superintendent banks and his successors office, subject any liens 
theretofore attaching. Section 246, Revised Code. other words, the 
legal title the property the bank cast upon the superintendent 
banks and any transmission title must pass through him; subject, 
the orders and directions the court. 

Section 3075, Revised Code, provides that every person owning 
having charge under his control property this state subject 
taxation shall make out and deliver the assessor, between the Ist 
Monday January and the 20th day May each year, correct list 
said property. And section 3074 provides that the property ‘‘of 
person whose assets are the hands receiver’’ shall listed ‘‘by 
such receiver’’ for taxation. Subdivision section 3040, provides that 
word ‘person’ includes corporation, company, partnership 

Here clear and distinct mandate the receiver list the prop- 
erty insolvent, and this mandate applies receivers banking 
corporations associations well all other corporations, asso- 
ciations, individuals. 

Under statutes very similar ours (Laws Washington 1893, 
124, sections and 15, pp. 327, 328) and situation the same 
here, Hewitt Traders’ Bank, supra, was held the Supreme 
Court the state Washington that the property bank after 
had gone into the hands receiver, should listed such receiver 
for taxation. The court there further said: ‘‘Taxes are enforced 
contribution upon persons and property levied authority the state 
for the support the government. The claim the govern- 
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ment for the payment taxes upon the citizen paramount all 
other claims and liens against his 

See, also, Mallery, Collector, Hun, 601, 437. 

The Constitution this state, section article provides that all 
property the state not exempt shall subject taxation 
ascertained provided law. See, also, section 3066, Revised Code. 

The land question not exempt under any provision law, and 
taxation only because the Legislature has overlooked, 
providing for the state’s revenues, property its peculiar status. 
not think the Legislature has made this mistake. The statutes 
clearly provide for the listing and assessing property the hands 
receiver for the purposes taxation. This means all receivers; 
makes exceptions. 

The only defect the laying this tax that was not assessed 
the superintendent banks ex-officio receiver but the bank 
itself. think, however, this defect only irregularity and, 
said Western Investment Banking Company Murray, supra, 
not warrant the equitable interference the court. has been re- 
peatedly held that where the objection the mere mode taxation, 
and does not the justness the tax itself, equity will afford 

all events, there insistence the appellant this point. 

are satisfied that the judgment the trial court was correct, 
and accordingly affirm it. 


HOLDER DRAFT NOT ENTITLED PREF- 
ERENCE FAILURE ISSUING BANK 


Amberg Schwab and Company, Inc., Commercial State Bank 
Rosedale, Supreme Court Kansas, Pac. Rep. (2d) 442 


Where the payee check sends direct the drawee for col- 
lection and return, and the drawee charges the maker’s account, 
sends draft another bank payment, and then fails before the 
draft paid, the holder not entitled preferred claim against 
the assets the failed bank. 


Action Amberg Schwab Co., Inc., against the Commercial State 
Bank Rosedale and Charles Johnson, receiver. From judg- 
ment overruling demurrer the amended petition, the defendants 
appeal. 

Judgment reversed, with directions. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Brady and Snyder, both Kansas City, Kan., for ap- 
pellants. 

Roberts, Kansas City, Kan., and Newbill Brannock, both 
Kansas City, Mo., for appellee. 

HARVEY, J.—This action have claim against failed 
bank and its receiver established preferred claim. The trial court 
overruled demurrer the amended petition, and defendants have 
appealed. 

alleged the petition that plaintiff corporation, with its 
principal office New York City; that the defendant the Commercial 
State Bank Rosedale, hereinafter called the bank, was organized and 
business under the banking laws the state; that Del 
Yeamans Co., was depositor the bank, and had its credit 
its account such depositor sum excess the check soon 
mentioned that August 16, 1930, drew its check, payable plain- 
tiff, the bank for $321.98, and sent the same plaintiff; that plain- 
tiff sent the check the bank for collection and return; that the bank, 
September 1930, issued draft for that amount, payable plain- 
tiff, drawn the Home Trust Company Kansas City, Mo., and sent 
the same plaintiff, and wired plaintiff was ‘‘remitting for Yea- 
mans’ check date’’; that ‘‘soon after’’ September 11, 1930, plaintiff 
presented the draft the Home Trust Company, but the same was 
protested and not paid; that before the draft was cashed the bank went 
into the hands the bank commissioner, who later appointed receiver 
that after the appointment the receiver, and March, 1931, plaintiff 
filed his claim for the amount the draft, with protest fees; that the 
receiver recognized the claim and allowed general claim, but 
refused allow preferred claim. The prayer that the court 
adjudge the claim preferred one. 

Ordinarily, before one can have claim such involved here 
allowed preferred claim against failed bank and its receiver, 
necessary allege and establish two things: First, that the sum 
fund question trust fund, that term used that class 
cases, and, second, that such passed into the hands the receiver. 
Chetopa State Bank State Bank, 114 Kan. 463, 218 1000. The 
underlying principles governing the allowance such preferred 
claim, and the reasons for allowing such, are well stated Arnold 
Investment Co. State Bank, Kan. 412, 158 68, 1916 
822, and commented upon again Schoen Johnson, 134 Kan. 612, 
(2d) 117. well established that the relation between the 
ordinary depositor and the bank are that debtor and creditor. Under 
the allegations the petition the Yeamans Company, reason 
former business transactions, had credit with the bank the time 
issued its check plaintiff. When plaintiff sent the check the bank, 
the bank charged the Yeamans Company’s account with the amount 
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the check and issued its own draft, payable plaintiff, the Home 
Trust Company. new money fund was placed the bank either 
the plaintiff the Yeamans Company. The bank, issuing its 
draft plaintiff, directed the Home Trust Company pay plaintiff 
the amount, and thereby became debtor plaintiff, and would have 
become indebted the Home Trust Company the event that com- 
pany had paid the amount the draft plaintiff. The bank was still 
indebted for the amount, longer the Yeamans Company, but 
plaintiff, since the draft was not honored the Home Trust Company. 
Since new fund was placed with the bank, such fund could not 
pass the receiver. There nothing the petition which tends 
show that the funds which passed the receiver were increased 
changed any manner the transactions recited the petition. The 
only thing changed was the party whom the bank was indebted. 
Plaintiff not entitled preferred claim. 

The facts pleaded present case much like that ruled upon 
Guymon-Petro Mercantile Co. Farmers’ State Bank, 120 Kan. 233, 
243 321. There plaintiff received checks the Farmers’ State Bank 
Cunningham payment accounts due from Cunningham retail 
merchants. These checks were forwarded direct the Cunningham 
bank for returns. That bank charged the checks against the checking 
accounts the makers and sent drafts payment, but before the 
drafts were presented the Cunningham bank failed, and the drafts were 
dishonored. was held plaintiff was entitled common claim 
against the assets the Cunningham bank, but not preferred 
claim, and that the transaction did not give rise trust fund the 
hands the receiver. Other cases accord with are Clark Toronto 
Bank, Kan. (N. 8.) 83, 115 Am. St. Rep. 
173; Chetopa State Bank State Bank, supra; First Nat. Bank 
Farmers’ State Bank. 119 Kan. 198, 237 652; Dorado Nat. Bank 
Butler County State Bank, 120 Kan. 109, 242 475; First Nat. 
Bank Farmers’ State Bank, 120 Kan. 706, 244 1039, 
1531; Massey-Harris Harvester Co. First State Bank, 122 Kan. 483, 
252 247; Colorado Co. Docking, 124 Kan. 48, 257 

sustain the ruling the court below appellee cites and relies 
upon Goodyear Tire Rubber Co. Bank, 109 Kan. 772, 204 992, 
677; Secrest Ladd, Receiver, 112 Kan. 23, 209 824; 
Nelson Paxton, Receiver, 113 Kan. 394, 214 784; Griffith Bur- 
lington State Bank, 128 Kan. 279, 277 42; and Holsinger Com- 
mercial State Bank, Kan. 387, (2d) 451. Without taking 
space analyze those cases with care sufficient say that the facts 
ruled upon each them differ materially from the facts pleaded 
here. 

The judgment the court below reversed, with directions 
sustain the demurrer the petition. 
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TRUST FUNDS MINGLED WITH COMMERCIAL 
FUNDS HELD ENTITLED PREFERENCE 


Morrison Lawrence Trust Co., Supreme Judicial Court Massachu- 
setts, 186 Rep. 


Where trust company, acting guardian, receives money be- 
longing the ward and mingles with the company’s commercial 
deposits, this constitutes breach fiduciary duty and, upon the 
failure the trust company, entitles the ward recover full 
with interest. the assets are insufficient meet this liability, the 
deficiency will paid out the stockholders’ liability the capi- 
tal stock. 


Suit Elizabeth Morrison, a., against the Lawrence Trust 
Company and another. From decree favor plaintiff, defendants 
appeal. 

Affirmed. 

Sanderson and Hale, both Boston, for appellants. 

John Kane and James Kane, both Lawrence, for appellee. 


CROSBY, J.—The Lawrence Trust Company corporation hav- 
ing its usual place business Lawrence, our county Essex, 
and doing banking business under the provisions (Ter. Ed.) 
172. Elizabeth Morrison minor and June 20, 1931, the trust 
company was appointed her guardian the probate court and fur- 
nished bond such guardian without sureties. about the same 
date the trust company received such guardian money said ward 
the sum $4,750, and December 15, 1931, this sum, with interest. 
thereon, amounted $4,781.56. The money received was deposited 
the trust company its commercial department under the name 
Trust Company, guardian Elizabeth Morrison,’’ and 
became mingled with other funds that department. December 
15, 1931, the commissioner banks took possession the trust com- 
pany and engaged its liquidation. agreed that the company 
insolvent. While possession the company the commissioner filed 
account the probate court charging the accountant with the sum 
$4,781.56, and asking allowed for payments charges out 
said sum; but stated that the money had been deposited the com- 
mercial department and had been mingled with its funds. After hear- 
ing the account was allowed decree that court charging the ac- 
countant with balance cash $4,781.56. proof claim was 
filed the plaintiff with the commissioner seeking priority for the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §147. 
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above amount. The claim was rejected the commissioner. There- 
after the case was heard single justice this court upon the 
pleadings, and upon what, agreed statement facts, 
and was argued counsel, and final decree was entered establishing 
the claim the plaintiff the full amount and ordering that the com- 
missioner put aside special deposit, separate from the other money 
and property the trust company, free from liability for the debts and 
obligations the trust company, said sum $4,781.56 the money 
and property Elizabeth Morrison; and that the money and property 
said minor kept special deposit and that the accounts thereof 
kept separate. The decree further recited that the commissioner and 
the Lawrence Trust Company are ordered pay the whole said sum 
$4,781.56 without diminution, the legally appointed and qualified 
guardian said minor. From this decree the defendants appealed. 

172 relating trust companies. Section provides that ‘‘Every such 
corporation acting under any provision the following section [sec- 
tion 50] section fifty-two shall have trust department which all 
business authorized said sections shall kept separate and distinct 
from its general section 52: ‘‘Such may ap- 
pointed executor will, codicil writing testamentary, administra- 
tor with the will annexed, administrator the estate any person, re- 
ceiver, assignee, guardian, conservator trustee under will instru- 
ment creating trust for the care and management property, under 
the same the same manner, and subject the same 
the court having jurisdiction the same, legally quali- 
fied individual. Any such appointment guardian shall apply the 
estate and not the person the ward. The words ‘such 
corporation’ used this section and sections fifty-three fifty- 
nine, inclusive, shall, far applicable, include any banking 
tion corporation holding certificate under section forty-five 
chapter one hundred and section 53: ‘‘Every such cor- 
poration may invest the funds assets which may receive and hold 
under the preceding section the same way, the same extent, and 
under the same restrictions individual holding similar position 
may invest such funds assets;’’ section 54: ‘‘Money, property 
securities received, invested loaned under the provisions sections 
fifty fifty-two, shall special deposit such corpora- 
tion, and the accounts thereof shall kept separate. Such funds and 
the investment loans thereof shall specially appropriated the 
security and payment such deposits, shall not mingled with the 
investments the capital stock other money property belonging 
such corporation, liable for the debts obligations 
There nothing show that there are any trust funds held the 
Lawrence Trust Company other than those the plaintiff, nor does 
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affirmatively appear that has any savings deposits. may as- 
sumed that had commercial department the record recites that 
the money the minor held the trust company her guardian was 
deposited that department. 

The money the plaintiff held her guardian was trust property, 
and was gross breach duty deposit the commercial de- 
partment. The guardian was subject the same control the court 
legally qualified individual. The trust company under the statutes 
was required place this money its trust department and keep 
separate and distinct from its general business, could invest the fund 
only the same way, the same extent, and under the same restric- 
tions individual holding similar position might invest such 
funds; was special deposit kept separate and not mingled with 
investments the capital stock, other money property belonging 
the corporation, liable for the debts obligations thereof; and 
the accounts also were kept separate. None these mandatory 
provisions (Ter. Ed.) 172, 54, inclusive, were com- 
plied with the trust company. Cases which hold that cestui que 
trust may trace and take trust property wherever may found have 
application the present case. Commissioner Banks Cosmo- 
politan Trust Co., 240 Mass. 254, 259, 630. The trust com- 
pany whose duty under the statute was take this money the 
plaintiff special deposit held fiduciary capacity, and had 
legal right place the commercial department. must 
held trust fund which the plaintiff entitled recover. The 
failure the company its officers and agents enter and treat the 
deposit trust fund cannot deprive the plaintiff her right re- 
cover the full amount thereof with interest. Commissioner Banks 
Cosmopolitan Trust Co., 240 Mass. 254, 133 Wasserman 
Cosmopolitan Trust Co., 252 Mass. 253, 147 742; Cronan Com- 
missioner Banks, 254 Mass. 444, 450, 150 193. The plaintiff 
had right assume that the money belonging her and which never 
had been her possession was placed the trust company its trust 
department, and there kept accordance with the terms the statutes. 
Therefore she not barred the wrongful acts the company its 
officers agents. Barkas Commissioner Banks, 254 Mass. 451, 
150 178. 

argued the defendants that difference exists between sec- 
tion and section 62, reason difference between section re- 
lating trust departments and section 63, relating savings depart- 
ments that section the capital stock and the stockholders’ liability 
held security for the faithful performance the duties under- 
taken virtue sections inclusive, any similar provi- 
sion law. Section 63, relating deposits savings departments, 
addition the protection given under section 55, further provides that: 
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persons making such deposits entitled thereto shall have 
equal claim with other creditors upon the and other property 
the corporation addition the security provided for sections 
seventy-three and seventy-four section eighty-one.’’ Although this 
clause does not appear the sections relating trust departments, 
are opinion that where here the plaintiff’s money was wrongfully 
placed the commercial department the plaintiff entitled full 
reimbursement out the assets the commercial department far 
they sufficient for that purpose, and any deficiency paid 
under sections and 55. See Commissioner Banks American 
Exp. Co. (In Prudential Trust Co.), 244 Mass. 64, 702. 
The final decree must affirmed. 

Ordered accordingly. 


BANK TAKES LOSS CASHING CHECK FOR 
STRANGER 


Bacal National City Bank New York, Municipal Court New 
York, 262 Supp. 839 


Where person, claiming the drawer check payable 
cash, presents the drawee bank and indorses the request 
the teller and the teller cashes the check without comparing the in- 
dorsement with the drawer’s signature, which would have shown 


that the indorsement was forgery, the bank will liable the 
drawer, its depositor, for the amount the check. 


Action Louis Bacal against the National City Bank New York 
recover the face amount check paid forged indorsement. 

Judgment for plaintiff. 

Schneider Groggins, New York City, for plaintiff. 

Wingate Cullen, Brooklyn (Miles Brooklyn, 
counsel), for defendant. 

EDER, J.—The plaintiff, depositor the defendant bank, drew 
his check the order cash. the name the payee not that 
any person, the instrument was payable bearer. Section 28, Negoti- 
able Instrunients Law. instrument payable bearer may ne- 
gotiated delivery (section 60, Negotiable Instruments Law), and 
instrument negotiable when transferred from one person an- 
other such manner constitute the transferee the holder thereof 
(section 60, supra). 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §508. 
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This check was deposited plaintiff United States mail box, 
addressed and stamped one John Bacal, but was never delivered 
him, having been pilfered from the mails some unknown person. 
The check was presented for payment the defendant bank person 
who asked for the cash represented the face amount. This person 
was asked the paying teller who was, and answered that was 
the plaintiff, the maker the check. was then requested indorse 
his name the back the check customary for the purpose 
identifying himself; thereupon indorsed his name thereon, and the 
defendant’s paying teller delivered him the sum represented the 
face amount the check. This indorsement (of the plaintiff’s name) 
was forgery, for the person presenting and indorsing the check was 
not the plaintiff his authorized agent, and mere comparison the 
indorsement with the signature the plaintiff, maker, would once 
have revealed the forgery. Yet the defendant’s teller did not take this 
simple precaution check the identity this person presenting the 
check, but paid out the cash without further ado. Such conduct was 
gross carelessness and negligence. 

Plaintiff sues recover the sum paid. Defendant contends that, 
the check being thus payable bearer, the status the person present- 
ing the same, being physical possession, the situation must 
viewed the light that had been negotiated delivery and that 
immaterial whether not the indorsement was forged. 

unable subscribe this view, and the opinion that 
plaintiff entitled judgment. 

The law does not recognize devolution title theft. Moreover, 
there was here specific delivery the plaintiff said John Bacal, 
for the evidence that was mailed him, and the plaintiff’s intent 
that should its recipient thus made clear. was unnecessary 
that plaintiff make manual delivery John Bacal; constructive de- 
livery sufficient made with the intention transferring the 
title Corpus Juris, 204, 335), and this rule recognized the 
definition delivery the Negotiable Instruments Law the transfer 
possession ‘‘actual constructive, from one person 
Section Negotiable Instruments Law. See Wolfin New York Se- 
Bank, 170 App. Div. 519, 156 474, affirmed 218 
709, 113 1068, mem. 

Thus delivery may made mail (Muller Pondir, 325, 
Am. Rep. 259; Bainbridge Hoes, 163 App. Div. 870, 149 
20), which ease, delivered the request the payee, the de- 
livery complete when the instrument placed the mail, although 
never received (Corpus Juris, 205; Loud Collins, Cal. App. 786, 
789, 108 880. 

Thus there was here specific delivery the check John Bacal 
and not the person who had rifled the mail and pilfered it. John 
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Bacal never negotiated the check delivery the thief, and thus 
never acquired legal title it, was not ‘‘transferred from one 
person another such manner constitute the transferee the 
holder thereof.’’ Section 60, Negotiable Instruments Law. Without 
delivery commercial paper some positive act showing actual 
transfer the paper itself parting with the right dispose it, 
one cannot become bona fide holder. Muller Pondir, supra. 

Furthermore: ‘‘The various deposits money made from time 
time the plaintiffs with the defendant created the relation debtor 
and creditor, and the law implies contract the part the defendant 
disburse the money standing the plaintiff’s only upon their 
order and conformity with their directions. Payments made 
upon forged indorsements are the peril the bank unless can claim 
protection upon some principle estoppel reason some negli- 
gence chargeable the Shipman Bank State New 
St. Rep. 821. 

There nothing negligent making check payable the order 
cash bearer, depositing the mail addressed and stamped 
particular person the intended transferee. The general rule 
that depositing negotiable instrument the post office addressed 
the intended payee sufficient delivery thereof. Loud Collins, 
supra. 

The check was paid the defendant ‘‘without any inquiry 
the genuineness the endorsements,’’ and reliance upon the respon- 
sibility the party presenting same, and not reliance upon any- 
thing done forborne the plaintiff, except that was signed 
him, and this cast responsibility whatever upon him far defend- 
ant’s duty and obligation are concerned. See Shipman Case, supra, 
page 326 126 Y., 371, 372, where the facts are quite 
parallel. 

defendant’s contract was pay the checks only upon gen- 
uine indorsement. The bank must, its own peril, determine 
that question. has the opportunity, requiring identificaton when 
the check presented ascertaining whether the indorse- 
ment genuine Shipman Case, supra, page 328 126 Y., 

Here there was ample opportunity for the defendant’s paying teller 
check the authenticity and genuineness the signature, supposedly 
the plaintiff’s, simple comparison the indorsement with the 
signature the plaintiff, maker, and this utterly failed do. 
therefore liable for the resulting loss, regardless whether not 
the check was payable bearer. Shipman Case, supra, pages 329, 330 
126 Y., 371, 373, 374. 

And, finally, the rule that when one two innocent persons must 
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suffer from the wrongful act another the loss should devolve upon 
the one whose act omission the wrongdoer has been enabled 
perpetrate the wrong does not apply when the wrongdoer has not been 
vested the party sought charged with the ordinary indicia 
ownership and right disposal property, apparent authority 
the act from which the loss must accrue one two innocent 
parties. Muller Pondir, supra. 

The defendant bank did not obtain title the check the mere 
delivery thereof, since there never was valid delivery, and neither 
theft nor forgery can convey valid title delivery. 

Whether viewed from the standpoint negligence breach con- 
tract, the liability the defendant apparent and established, and 
must bear the loss. Judgment for plaintiff. 


ESTATE FUNDS DEPOSITED WITH SAVINGS 
AND LOAN ASSOCIATION NOT PREFERRED 
OVER OTHER DEPOSITS 


Krueger’s Estate, Supreme Court Washington, Pac. 
Rep. 1030 


Money belonging estate, deposited with savings and loan 
association the executor, not entitled preference over other 
deposits the failure the association even though the secretary 
the association orally agrees with the executor that the money will 
held the association trust for the estate. 

While there was verbal agreement that the funds deposited 
would held trust, the usual passbook was issued the time the 
deposit was made and contained statement the effect that the 
depositor was the owner one one-hundredth share the cap- 
ital stock the association for each dollar standing his credit 
the books the association. Furthermore, savings and loan asso- 
ciations Washington, other states, are regulated statute 
and the statutes Washington contain provision authorizing 
savings and loan associations receive deposits which are held 
them trust. 


Suit John Whitham, executor the estate John Krueger, 
deceased, against Harry Johnson, receiver the Home Savings 
Loan Association. From adverse judgment, plaintiff appeals. 
firmed. 

John Whitham and Wingate Suffel, all Seattle, for appellant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §147. 
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Bausman, Oldham, Cohen Jarvis and Simon Wampold, Jr., all 
Seattle, for respondent. 


HOLCOMB, J.—On January 28, 1926, appellant, executor the 
John Krueger Estate, opened account the Home Savings Loan 
Association placing $2,000 therein. that time appellant explained 
Pierce, the secretary and manager the Home Savings, that the 
money belonged that estate, and that was necessary that the money 
held trust therefor. purportedly behalf the Home 
Savings agreed that the money would held trust it, upon which 
appellant behalf the Krueger Estate signed application card 
become subscriber for shares stock the Home Savings and 
delivered the $2,000 it. The application card signed appellant 
was the name the John Krueger Estate John Whitham and 
the same form all stock the Home Savings signed. 
recites that the signer subscribes become shareholder the Home 
Savings ‘‘in Class ‘B’ and hereby agrees the By-Laws, Rules and 
Regulations said 

Rem. Rev. Stat. 3721, relating building and loan associations, 
prescribes 


Any association may issue the shares classified below when 
provided its by-laws: 

Savings shares, upon which payments shall made such 
sums and such times the holder thereof may elect until the shares 
reach their matured value are 


the same time there was issued John Krueger Estate pass- 
book the Home Savings numbered 32872, such are usually issued 
shareholders. Additional sums money were placed appellant 
the Home Savings the credit that estate, and prior October 
1928, all the money was withdrawn. 

October 1928, appellant, executor the John Krueger 
Estate, placed $5,000 belonging the estate the Home Savings. Again 
was orally agreed between appellant and that this money 
should held trust for the estate. passbook, No. 32872, showing 
the placing the $5,000 the Home Savings the John Krueger 
Estate, was delivered This passbook was similar all 
such passbooks issued subscribers stock the Home Savings. 
the last page this passbook certificate issued the Assistant 
Seeretary Jarvis, reading: 


Home Savings and Loan Association 
Seattle, Washington 
that the legal holder this book owns one one- 
hundredth share the capital stock the Home Savings and 


ia 
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Loan Association, Seattle, Washington for every dollar standing his 
her credit the books the Association, subject the by-laws 
the association and the laws the state 


Dividends aggregating $588.07 were regularly credited the pass- 
book until December 31, 1930. 

February 1931, appellant signed notice withdrawal 
the same printed form withdrawal notice used all share- 
holders desiring withdraw money. May 1931, appellant signed 
‘‘notice cancellation withdrawal notice’’ also the standard 
form used all shareholders. 

November 1931, the Home Savings, being financial 
ties, was taken over the state department efficiency. Appellant 
filed claim for preference, which was disallowed. Suit was then 
brought him for the recovery the $5,000 toto. 

The trial court decided adversely appellant, and this appeal re- 
sults. 

Appellant seems argue that, because the money was deposited 
the Home Savings the credit ‘‘John Krueger Estate,’’ that 
itself marks the fund trust fund which could followed the 
funds the Home Savings long there was that much money its 
hands the hands the and that seeking recover 
money which was never part the assets the Home Savings. 
asserts also that shares the Home Savings were subscribed for 
the time depositing the fund, any other time, and shares 
were issued because none was subscribed for, because the money was 
deposited and received special fund. 

These contentions cannot sustained. true that the $5,000 
was placed the Home Savings the name the John Krueger 
Estate, but was there placed also subject our statutes relating 
savings and loan associations. Rem. Rev. Stat. 3716 seq. There 
nothing the statutes relating savings and loan associations author- 
izing them receive money any such manner. The basic principle 
underlying the business savings and loan associations under the 
Washington statute mutuality. Puget Sound Savings Loan 
Association (D. C.) (2d) 922. That also the general principle 
underlying the operations savings and loan associations. Bulakowski 
Philadelphia Sav. Fund Society, 270 Pa. 538, 113 553; Iowa 
ness Men’s Build. Loan Ass’n Fitch, 142 Iowa, 329, 120 694. 

the above-cited cases was held that whatever may have been 
said the preliminary negotiations was merged the written agree- 
ments, and evidence thereof vary the latter was not admissible. That 
being so, was manifest that the association was not estopped from 
insisting upon the terms the contract reduced writing. the 
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Bulakowski Case was observed that the rules were printed the de- 
posit passbook, and accepting the book the depositor assented 
the regulations which became part the contract deposit, for the 
protection the bank and the depositor, and binding both alike; 
that was not material whether the depositor was able read the Eng- 
lish language; that should read, have read him, everything that 
related the deposits. 

Here have appellant, not unlettered man, but lawyer 
ability and experience. could not misunderstand the books that 
were given him and the laws the state. The certificate stock 
the back the passbook was binding and conclusive upon him 
upon the association and the other members thereof; there had 
been issued highly ornate certificates stock, which seems not 
necessary under the law nor under the methods and customs 
savings and loan associations. Appellant must presumed have 
known what the issuance that kind passbook would reasonably in- 
dicate. Dearborn Washington Savings Bank, Wash. 345, 
1107. 

must borne mind that this was savings and loan associa- 
tion, not savings bank under our law, nor ordinary commercial 
bank, nor trust company. all these legal conditions appellant 
was bound take notice. Being savings and loan association, and 
not being commercial bank trust company, corporation doing 
business under Rem. Rev. Stat. 3256, could not lawfully 
receive funds trust funds for safe-keeping for the depositor. The 
receiver, representing all the shareholders and creditors, bound 
the same law. 

Our cases relied upon appellant, Carlson Kies, Wash. 171, 
134 808, (N. 8.) 317, Kies Wilkinson, 101 Wash. 340, 
172 351, and Hitt Fireworks Co. Scandinavian American Bank, 
121 Wash. 261, 209 680, have bearing upon any the situations 
presented this case, nor 246; Michigan Steamship Co. 
Thornton (C. A.) 186 134; Carley Graves, Mich. 483, 
710, Am. St. Rep. 99; and Steele Citizens’ State Bank, 116 
Kan. 510, 227 352. All the outside cases deal with different classes 
banks from such association here involved and deposits 
funds special funds for the purposes trust institutions au- 
thorized law. 

This case governed the reasons and principles adopted the 
Pennsylvania and Iowa cases, supra. 

Although deeply sympathetic with appellant the honest victim 
very unfortunate and unsuspected condition affairs, can see 
relief for him. 

The judgment affirmed. 


; 
, 
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SAVINGS BANK DEPOSIT TRUST 


Sherman Hibernia Savings Loan Association, Appellate Depart- 
ment, Superior Court, San Francisco, Cal., Pac. Rep. (2d) 138 


Where person deposits money savings account his name 
and the same time signs declaration the effect that holds 
the deposit trust for some one else, the beneficiary will entitled 
the fund upon the death the depositor. This even though 
the beneficiary was not informed the deposit. such 
the beneficiary dies before the depositor, the heir heirs the 
beneficiary will entitled the fund upon the depositor’s death. 


Action Lillian Sherman against the Hibernia Savings Loan 
Society, which administrator the estate Charles 
Jackson, deceased, was substituted party defendant. From the 
judgment, plaintiff appeals. 

Reversed, and remanded for entry judgment favor plaintiff. 

Olney, Mannon Greene, John Parker, and Charles 
Heimerdinger, all San Francisco, for appellant. 

Edmund Scott, Redwood City, for respondent. 


JOHNSON, J.—This action was brought determine the right 
money deposit in.a savings bank the name the depositor, and 
made payable under formal declaration trust designated bene- 
ficiary upon the death the depositor, who survived the beneficiary. 

The controversy between plaintiff the sole heir the designated 
beneficiary and the administrator the estate the deceased 

February 15, 1926, Charles Jackson opened savings account 
No. 571489 the Hibernia Bank with deposit $1,972.76. the 
same time executed declaration trust the following terms: 


489 Feb. 15, 1926 

hereby certify and declare that the money deposited 
#571 489 and all future deposits made therein, are held 
trust for the benefit Clifford Sherman. 

said money and all accruals thereto payable upon 
above named beneficiary. 


Mark 
Sanderson.’’ 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §430. 
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Thereafter Jackson made certain deposits the account and certain 
withdrawals therefrom; and when died intestate June 1930, 
there was balance the account $1,340.97. far known, 
Jackson left heirs. 

The litigation arises out the fact that the beneficiary named the 
declaration trust, Clifford Sherman, had predeceased Jackson, 
having died intestate February 16, 1930. The plaintiff, Lillian 
Sherman, being his sole heir, became the distributee his estate, in- 
cluding whatever rights attached the money bank under the 
laration trust. 

The bank having originally been the sole defendant, and having re- 
nounced any claim the money dispute, the admin- 
istrator the estate Jackson, was brought and substituted de- 
fendant, the bank’s stead, and contests plaintiff’s right any 
the money. His contention that the evidence insufficient show 
intention create absolute trust; and that, any event, there 
was but tentative trust which terminated the death Sherman 
before that Jackson. 

The trial judge was the opinion that the trust declared was only 
tentative trust, and that the burden was plaintiff show that the 
trust was not terminated Sherman’s death, rather than upon Jack- 
son’s administrator show that was terminated. 

There are several cases our reports where the deposits have been 
made the joint names the depositor and another, and where for the 
purpose giving effect the intention manifested, has been held 
that, upon the death the depositor, the amount bank became pay- 
able the survivor the beneficiary trust. The leading case 
this subject Booth Oakland Bank Savings, 122 Cal. 19, 
370. Kuck Raftery, 117 Cal. App. 755, (2d) 552, the ques- 
tion was presented different form relation deposit opened 
the name ‘‘John Siemers, Trustee for Catherine Raftery,’’ and 
‘under the circumstances that case was held appeal that valid 
trust was created. 

the present case, the account was opened Jackson’s name 
alone, but delivered the bank plain, unambiguous declaration 
that all moneys deposited, deposited, the account were held 
him trust for Clifford Sherman, subject his own order dur- 
ing his life, and that his death the money was payable Sher- 
man. Since under section 2280 the Civil Code, read the time 
the declaration, reservation power revoke the trust was permis- 
sible, the right withdrawal Jackson did not affect the validity 
the trust, nor did the retention the bank book. Booth Oakland 
Bank Savings, 122 Cal. 19, 370; Carr Carr, Cal. App. 480, 
115 261; Drinkhouse German Cal. App. 162, 118 
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953. See, also, American Bible Soc. Mortgage Guarantee Co. (Cal. 
Sup.) (2d) 105. 

And held the Booth Case, not essential that the bene- 
ficiary should informed the trust should express acceptance 
it. 

Sherman had survived Jackson, there can doubt under our 
law that the money remaining bank would have vested him 
Jackson’s death; and, the trust did not terminate Sherman’s 
death, the beneficial interest therein passed his heir. Keating 
Smith, 154 Cal. 186, 193, 300; Boone Davis, Miss. 133, 140, 
So. 202. 

pointed out Kuck Raftery, supra, reference de- 
posit standing merely the name the depositor ‘‘in trust an- 
other, there are two lines authority, differing not the validity 
the trust, but the sufficiency the evidence the depositor’s in- 
tention make himself trustee. There the one side the Massa- 
chusetts rule, the other the New York rule. Massachusetts the 
mere fact deposit such form, coupled with retention the bank 
book, does not, without other evidence intent, entitle the beneficiary 
the deposit the death the depositor. The rule prevailing 
New York stated the Matter Totten, 179 112, 748, 
person his own money his own name trustee for another, stand- 
ing alone, does not establish irrevocable trust during the lifetime 
the depositor. tentative trust merely, revocable will, until the 
depositor dies completes the gift his lifetime some unequivocal 
act declaration, such delivery the passbook notice the 
beneficiary. case the depositor dies before the beneficiary without 
revocation, some decisive act declaration disaffirmance, the pre- 
sumption arises that absolute trust was created the balance 
hand the death the 

Since New York deposit the name the depositor, ‘‘in trust 
for’’ another, and not accompanied anything more indicate the 
intention, regarded only tentative trust during the life the 
depositor, follows corollary that rule that, under such char- 
acter deposit standing alone, the death the beneficiary during the 
life the depositor terminates the tentative trust ipso facto. One 
several cases declaring Matter United States Trust Co., 117 
App. Div. 178, 102 271, affirmed memo. 189 500, 
1177. 

Such, however, has not been the view expressed when the deposit 
does not stand alone, but accompanied formally expressed 
declaration that the account held trust for beneficiary named. 
The principal case support trust declared Robinson 


4 
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626, 1115. that case there had been account the name 
Pratt, Trust for Freddie Hemenway Robinson.’’ Later 
the designation was changed read ‘‘Helen Pratt, Trust for 
years age.’’ the time such change, Mrs. Pratt signed declara- 
tion reading: ‘‘I desire open account with the Riverhead Savings 
Bank name, trust for Freddie Robinson. Said account 
governed the by-laws, rules and regulations the said institu- 
tion. After death, the balance then due said account not 

Robinson, who was Mr. Pratt’s grandson, died before Mrs. Pratt, 
and four days later she withdrew the entire balance the account. 
Upon her death, the representative Robinson’s estate was held en- 
titled recover the amount from the executors Mrs. Pratt. other 
words the trust was treated not tentative, but absolute trust 
expressed terms showing definitely the intention the 
depositor. 

Thus drawn een cases where there merely 
deposit ‘‘in standing alone, and one accompanied express 
declaration furnishing independent evidence the true intent. 
Hemmerich Union Dime Sav. Inst., 205 366, 499, 500, 
Ann. Cas. 1913E, 514, the court said: ‘‘The intention the donor being 
the controlling factor, difficult make general rules guide 
the consideration such trusts. such the only writing gen- 
erally existing found the few words connected with the 
name the depositor the pass book. the failure depositors 
express their intention writing that makes the disputes com- 

And O’Brien .Wiliiamsburg Savings Bank, 101 App. Div. 108, 
908, the court pointed out the distinction between the Totten 
Case and one where the deposit does not stand alone, but 
evidence, even though slight, intention, unequivocally expressed, 
create trust for beneficiary named. 

said Where there evidence other than the form the deposit show- 
ing intention create trust, the Totten Case does not limit the 
trust tentative one; but, when the facts warrant it, the trust should 
construed irrevocable.’’ 

Neither any the cases this state dealing with bank accounts 
joint names, nor Raftery, supra, dealing with account 
has there been adoption the theory tentative 
trust; nor anything said deemed suggestive the ap- 
plicability that theory the law trusts administered this 
However, since the case has been earnestly argued that theory 
the defendant, have carefully considered the New York cases and 
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the distinctions incident their varying After such 
review our conclusion that the case comes within the rule Rob- 
inson Appleby, supra; and that there was express trust un- 
equivocably declared separate writing Jackson, with revoca- 
tion even after Sherman’s death, the trust became enforceable the 
Sherman’s sole heir, upon the death Jackson. 

the proof of. Jackson’s intention, are the opinion that 
plaintiff sustained the burden resting upon her proof the opening 
the account and Jackson’s written declaration trust. Having 
shown the valid trust, she was under duty for- 
ward and show that had not been terminated. devolved upon the 
defendant produce evidence any facts inconsist- 
ent with the declared intention Jackson showing revocation his 
part. There was nothing tentative indefinite his declaration, and 
our judgment the case comes clearly within the rule applied Rob- 
inson Appleby, supra. 

Accordingly the judgment for the defendant must rev ersed, and 
the case remanded the trial court for entry 
plaintiff. 


FORWARDING BANK NOT PREFERRED CREDI- 
TOR FAILURE COLLECTING BANK 


State, ex. rel. Sorensen Newman Grove State Bank, (Central National 
Bank, Intervener), Supreme Court Nebraska, 247 Rep. 509 


bank, which forwards item for with letter stat- 
ing ‘‘When paid, kindly forward your draft payment, less 
your customary will not preferred creditor the 
collecting bank the latter fails after making the collection and 
before the draft, which returns payment, can collected. The 
letter request for exchange and the trust relation,.which would 
ordinarily exist between the two banks, terminated when the ex- 
change remitted. 


Syllabus the Court. 
Items sent bank for and the thereof are 
held trust for the owner. 
Such trust executed when owner and ex- 
change the bank. 
Letter transmitting collection item bank with instruction, 
paid, kindly forward your draft payment, such 


For. similar see Banking Law Journal Digest (Fourth 
Edition) 


890 


THE BANKING LAW JOURNAL 


when and the draft issues. 

Appeal from District Court, Madison County; Stewart, Judge. 

Suit the State, the relation Sorensen, Attorney Gen- 
eral, against the Newman Grove State Bank, Newman Grove, Neb., 
which the National Bank Columbus, Neb., intervened. From ad- 
verse judgment, the Newman Grove State Bank appeals. 

Judgment reversed, and cause remanded with directions. 

Moyer Moyer, Madison, and Price, Sp. Counsel, 
Radke, and Barlow Nye, all Lincoln, for appellant. 

Halderson, Newman Grove, Wagner Wagner, Columbus, 
and Kelsey Kelsey, Norfolk, for appellee. 


DAY, J.—This action recover from the receiver the New- 

man Grove State Bank the proceeds item sent for 
the Central National Bank Columbus. The item was collected 
and the collecting bank sent its draft for the proceeds, which was not 
paid because the the Newman Grove The trial 
held that the claim was trust fund. This transaction took 
place between the 15th and the 17th days July, 1929. Section 12, 
41, Laws 1929, commonly known the Uniform Collection Code, 
now section 62-1812, Comp. St. 1929, not, therefore, applicable this 
case, since did not into effect until July 25, 1929. The Newman 
Grove bank was the agent the Columbus bank make the collection 
and transmit the proceeds the Columbus bank. held the collection 
item and the proceeds trust for the Columbus bank. State Nebraska 
State Bank, 120 Neb. 539, 234 82; Anheuser-Busch Brewing 
Ass’n Morris, Neb. 31, 1037; Griffin Chase, Neb. 
43, 858; State Citizens’ State Bank, 117 220 
593; Eifel Veigel, 169 Minn. 281, 211 332. 

The controversy this case arises over the fact that, the letter 
transmittal, the Columbus bank instructed the Newman Grove State 
Bank follows: paid, kindly forward your draft pay- 
ment, less your customary charge.’’ Does this operate 
terminate the relationship principal anc agent and establish the re- 
lationship debtor and creditor upon the issuance draft cover 
the amount, which accepted the Central National Bank, but which 
was not paid due the insolvency the Newman Grove State Bank? 
generally held that the trust destroyed where the forwarding 
bank requests and accepts from the collecting bank its own obligation 
where agreement that the bank’s own obligation shall 
substituted for the moneys collected. accord with this, has been 
held that, where bank received payment note placed with for 
collection, and compliance with the request the owner, sent 


request for the exchange the bank terminates the trust relation 


q 
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cashier’s for the amount when there cash hand sufficient 
meet it, the owner becomes creditor the bank, entitled prefer- 
ence over ordinary upon the failure the bank, leaving 
unpaid draft. Massey-Harris Harvester Co. First State Bank, 122 
Kan. 483, 252 247; Colorado Co. Docking, 124 Kan. 48, 257 
743; Lummus Cotton Gin Co. Walker, 195 Ala. 552, So. 754. 
Practically the same effect our holding State First State 
Bank, 123 Neb. 643, 243 884, where trust fund bank was 
paid the request the beneficiary means draft, was held 
that request for payment draft was equivalent the purchase 
the exchange the bank. The trust character the fund was de- 
stroyed request for and acceptance draft exchange. 

The above cited cases are from jurisdictions which have adopted 
the trust theory with respect collections made items forwarded 
bank for collection, and even these jurisdictions, generally held 
that the trust relationship terminated when the owner the item 
requests collection and payment draft and pursuant this request 
draft issued. equivalent taking the cash which the bank has 
collected and purchasing exchange the bank with it. The cases which 
hold that the issuance draft does not terminate the trust relation- 
ship are based upon the theory that, the draft having been issued pay 
obligation that trust character, the issuance the draft does 
not destroy that character, but they are, without exception, cases 
which there was neither request for nor the voluntary acceptance 
bank draft. See Milne Capital Trust Savings Bank, 170 Minn. 66, 
211 954; National Bank the Republic Porter, Idaho, 514, 
258 544. 

argued that whether not bank which has made collection 
and remitted its draft the owner the item debtor trustee 
depends upon the intention the parties. Federal Reserve Bank 
Peters, Va. 45, 123 379, 742, relied upon sup- 
port this sound rule. this case, says the appellant, the intention was 
that the bank was collect the money and remit, being the intention 
the Central National Bank that the collecting bank would remit the 
its equivalent. The intent the parties the present transac- 
tion must inferred from the letter transmittal, and that letter 
the instruction unequivocal that the collecting bank should, 
paid, kindly forward your draft payment, less your customary 
charge’’; there ambiguous language which would require 
beyond the letter instruction determine the intent the parties. 
view this positive and definite instruction, the forwarding bank 
asked for and received exchange the Newman Grove State Bank, and 
holder such exchange, entitled prior claim against the 
assets the bank common with the depositors. 

The judgment the district court therefore reversed and the 


q 
q 
q 
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cause remanded, with directions enter judgment finding that the 
intervener, the Central National Bank, holder exchange, entitled 
paid depositor from the assets the bank, but not entitled 
have trust impressed upon the assets said bank. 

Reversed. 


STATUTORY LIABILITY NATIONAL BANK 
STOCKHOLDER FAILURE BANK 


Jeffreys O’Neal, United States Circuit Court Appeals, Fed. Rep. 
(2d) 284 


Under the Federal statutes (12 Code 64) stockholder 
national bank who transfers his shares within days prior the 
failure the bank, with knowledge its impending failure, re- 
mains subject the stockholder’s double liability. 

this case the defendant was director the National Bank 
Goldsboro, C., April, 1930. that month transferred 
his sister, who was the time insolvent, shares the stock 
the bank owned him. new was issued the sister 
and the transfer was not recorded the books the bank. The 
bank suspended business December 19, 1930. was held that the 
defendant was subject assessment proceeding the re- 
the bank. 


Note. The double liability stockholders national banks has 
been abolished section the Banking Act 1933 with respect 


shares issued after the date the enactment the Act, June 
16, 1933. 


Appeal from the District Court the United States for the Eastern 
District North Carolina, Wilson. Law. 

Suit O’Neal, receiver the National Bank Goldsboro, 
Goldsboro, C., against James Jeffreys and another. From judg- 
ment for plaintiff, named defendant appeals. 

Affirmed. 


Kenneth Royall, Raleigh, (Allen Langston, Raleigh, 
C., the brief), for appellant. 

Goldsboro, C., the brief), for appellee. 


SOPER, O’Neal, receiver the National Bank 
Goldsboro, Goldsboro, C., under appointment from the comptroller 
the currency the United States, brought suit against James 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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and Kate Carmichael, recover the sum $1,300, the 
amount assessment for extra shareholders’ liability thirteen 
shares stock the bank. The following allegations were made 
the declaration: The bank suspended business December 19, 1930, 
and January 23, 1931, the comptroller the currency made 
assessment and requisition upon the shareholders for 100 per cent. 
the stock held owned them the time the bank’s suspension, 
paid May 15, Jeffreys was director the bank 
April, 1930, and the owner thirteen shares stock standing his 
name books the bank that time. April, 1930, indorsed 
his stock certificate his sister, Mrs. Carmichael, but new certificate 
the stock was ever issued her and transfer was ever made 
the books the bank. the same time Jeffreys resigned director 
the bank. Both Mrs. Carmichael and the bank were then insolvent, 
and. Jeffreys knew that she was insolvent and that the bank was in- 
solvent, had good ground apprehend the failure the bank, and 
made the indorsement and attempted transfer not good faith but for 
the purpose relieving himself from liability and assessment the 
owner the stock. The assessment remains unpaid despite demand 
upon the defendants. 

Mrs. Carmichael answered the complaint, admitting liability. 
reys answered, alleging that the transfer had been actually consum- 
mated good faith and denying liability. The case was submitted 
him jury upon the issue whether transferred the stock 
April 10, 1930, with knowledge the impending failure the bank. 
The receiver offered evidence support the allegations the complaint 
neither Jeffreys nor his sister testified. nor was any testimony 
offered their behalf, and the issue was decided the affirmative and 
judgment was rendered against Jeffreys for $1,300 with interest from 
May 15, 1931. 

The appellant filed demurrer the declaration this court 
the ground that did not state sufficient facts constitute cause 
action. The statute which the liability (Federal 
[12 USCA 64]), provides: 


Individual Liability Shareholders; Transfer Shares. 
The stockholders every national banking association shall held 
responsible for all contracts, debts, and engagements 
such association, each the amount his stock therein, the par 
value thereof addition the amount invested such stock. The 
stockholders any national banking association who shall have trans- 
ferred their shares registered the transfer thereof within sixty days 
next before the date the failure such association meet its obliga- 
tions, with knowledge such impending failure, shall liable 
the same extent they had made such transfer, the extent that 
the subsequent transferee fails meet such liability; but this provision 
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shall not construed affect any way any recourse which such 
shareholders might otherwise have against those whose names such 
shares are registered the time such 


The evidence the bank’s condition consisted written reports 
National Bank examiners, who had examined its affairs the course 
their official duties, and correspondence about these reports be- 
tween the directors the bank and the comptroller the currency. 
The capital the bank was $100,000. report examination 
August 12, 1929, showed loans large amount, proportion the 
resources the bank, the cashier and connections his blood 
marriage. Comment was made upon the large amount slow and 
doubtful paper and losses current loans, including large and 
ranted loans certain directors. The comptroller the currency wrote 
the directors the bank under date September 10, 1929, regard 
this report, calling attention the fact that while the surplus and 
undivided profits shown the books the bank amounted only 
$100,770.92, the total estimated losses and doubtful assets amounted 
$148,164.43, and the slow assets $164,065.06. The directors were 
warned that the bank was borrowing sum considerably excess its 
surplus, and undivided profits, and had very large amount 
liability met demand short notice; that the bank was 
serious condition, well known the directors through reports and let- 
ters over long period time, that they would have occasion for 
surprise the bank should reach such state that they would sued 
shareholders creditors, that receiver would appointed. 
October 1929, answer, signed Jeffreys and the other directors, 
was sent the comptroller, stating that careful consideration had been 
given his letter and the examiner’s report. February 26, 1930, 
another examination was made, which also disclosed unsatisfactory con- 
ditions that were called the attention the board letter from 
the comptroller March 25, 1930. This showed that the surplus and 
undivided profits the books had been reduced $51,629.40, 
while the estimated losses and doubtful assets amounted $93,025.76, 
and the slow assets $208,662.85. The letter pointed out that im- 
pairment capital would likely reported the time another 
examination, and that seemed imperative for the bank 
reorganized and the losses and doubtful assets entirely eliminated, and 
new capital obtained, for otherwise was very doubtful whether the 
bank could continue operate for any great length time. There 
was meeting the board directors March 17, 1930, attended 
Jeffreys. March 29th, few days after the date the comptroller’s 
last letter, Jeffreys resigned director the bank, and April 10, 
1930, the stock was transferred from his name that his sister 
the books the bank. The bank closed December 19, 1930, and 
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was quickly seen that assessment the stock the shareholders 
was necessary, for January 23d following, 100 per assessment 
was levied the comptroller. This evidence undoubtedly tended 
show that the bank was insolvent when Jeffreys resigned director 
and transferred his stock his sister. 

The same facts justified inference the part the jury that 
the time the transfer, Jeffreys had knowledge situa- 
tion. urged his behalf that showed his faith the bank be- 
cause continued depositor from April December, 1930, 
making daily deposits and maintaining average balance between 
three and four thousand dollars. When the bank closed, however, his 
firm had deposit only $361.04, which was more than offset note 
$1,000 due the bank. These circumstances were relevant deter- 
mining the knowledge Jeffreys when the transfer stock was made, 
but they did not conclusively show his belief the solvency the bank. 
The jury might reasonably have inferred that kept close com- 
munication with the officials the bank that when closed owed 
the bank more than owed him. Moreover, much significance 
that transferred the worthless stock his sister, who does not re- 
spond the comptroller’s requisition, although she expressly admits 
her liability. 

The provision the act which conditions the extra shareholder’s 
liability transferor stock upon his knowledge impending 
failure must given meaning harmony with the subject matter 
which refers. The solvency bank active operation with out- 
standing loans must depend large extent upon the solvency its 
debtors ability pay what they owe, and upon the value 
other assets which cannot estimated with mathematical precision 
until the business the bank liquidated. Hence reasonable 
interpretation the statute say that one has knowledge the im- 
pending failure bank who has knowledge, reasonable grounds 
believe, that insolvent. Cooley Armstrong A.) (2d) 
401. Section the Federal Reserve Act December 28, 1913, 
(12 USCA 64), was not passed with the idea making 
easier than had previously been under Rev. St. 
(12 USCA 68), for shareholder national bank avoid 
the payment assessment his stock the bank should become 
insolvent. the contrary, the law was made more stringent that 
now transfer stock made registered within sixty days the 
failure the bank does not relieve the transferrer even though acts 
with the utmost good faith. Transfers made before this period are still 
judged they were under the pre-existing law, for could not 
have been the intent Congress hamper the collection assess- 
ments imposing upon the impossible burden proving pre- 
cise knowledge the strict and literal sense the words. Fletcher 
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Porter (C. A.) (2d) 23; Hodges Meriwether (C. A.) 

The appellant also objects that was error the part the 
admit, over the defendant’s objection, the examiner’s reports and the 
correspondence which have referred. alleged that 
authenticity was not established, and that they were not competent evi- 
dence the facts contained. Such documents are customarily kept 
file the bank part their business records, accessible its officers 
and directors. The report experienced national bank examiner 
concerning the condition bank which has examined should fur- 
nish the most reliable evidence the true situation, and such sum- 
mary, supported the evidence the man who made it, and the 
production the books and papers upon which was based, may 
offered evidence strict accordance with recognized rules. There 
are under which the records business are the best 
evidence transaction and may used court the absence 
the maker their identity shown and their trustworthiness cireum- 
stantially established. DuPont Nemours Co. Tomlinson 
(C. A.) 296 634. need not far this case because only 
general objection the testimony was made, and far the record 
discloses, any defect the proof might easily have been corrected the 
time the trial had been specifically pointed out. Noonan 
Caledonia Mining Co., 121 393, 400, Ct. 911, 915, Ed. 
1061, said: ‘‘The rule universal, that where objection 
general not indicate the specific grounds upon which made, 
unavailing appeal, unless such character that could not 
have been obviated the trial. The authorities this point are all one 
way. Objections the admission evidence must such 
character indicate the grounds upon which the party re- 
lies, give the other side full opportunity obviate them the 
under any circumstances, that can done.’’ See, also, Wig- 
more Evidence, 18. 

Finally assigned error that the District Judge did not cor- 
rectly instruct the jury the meaning the word ‘‘impending.”’ 
The jury were first charged effect that impending failure did 
not necessarily mean immediate failure, one within day 
week, and that failure some remote period time would answer the 
description the condition confronting the bank the time under con- 
sideration was such that was bound sooner later rea- 
sonable length time. Exception was taken this instruction and the 
jury were subsequently called back and told disregard it, and were 
then instructed effect that the time the transfer was made, the 
insolvency was imminent, threatening hanging over the bank, and 
the defendant had knowledge it, the jury should answer the issue 
submitted them favor the receiver. cannot said that this 
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instruction was unfair the defendant that incorrectly stated 
the law. 
The judgment the District Court affirmed. 


ACTION AGAINST BANK OFFICALS RECEIVING 
DEPOSIT WHILE BANK INSOLVENT 


Rose First State Bank Paris, Supreme Court Texas, 
Rep. (2d) 810 


Under the Texas statutes (Art. 563, 1925) officer, 
director agent bank who receives deposits time when 
has knowledge that the bank insolvent failing 
individually liable for the deposits received. The action re- 
cover the deposit, however, must started within two years after 
accrues. 

this the plaintiff made deposit bank which the 
defendants were officers and directors April 26, 1926, and the 
bank failed May 30, 1926. The action was not started until 
April 26, 1930. was held that the action was barred.. 


Suit Rose against the First State Bank Paris, Texas, and 
others. Judgment for defendants was affirmed the Court Civil 
Appeals [38 (2d) 863], and plaintiff brings error. 

Affirmed. 

King, Mahaffey, Wheeler Bryson, Texarkana, for plaintiff 

Moore Moore, Paris, for defendants 


CRITZ, C.—This suit was filed the district court Lamar 
county, Tex., Rose against First State Bank Paris, Tex., 
then insolvent state banking corporation the hands the state bank- 
ing commissioner, well against Noyes and number other 
individuals who are alleged have been officers and directors the 
above bank and prior April 26, 1926. The relevancy this date 
will later appear. 

For convenience will hereafter refer Rose his name, First 
State Bank the bank, and Noyes and the other individual defend- 
ants Noyes al. 

Rose’s petition the district court alleges that April 26, 1926, 
the bank was insolvent, that had been such insolvent condition for 
some time prior such date, and that Noyes al., during such time, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §377. 
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well knew such fact. then alleged that the date April 26, 
1926, Rose deposited the bank the sum $16,000 and there was then 
issued him the bank written certificate deposit for that 
amount. The certificate pleaded full. sufficient say that 
dated April 26, 1926; due January 1927, and for $16,000. 
not necessary detail Rose’s pleadings full, but they will 
treated sufficient state cause action against the bank the 
written certificate above mentioned. Also Rose’s pleadings will 
treated sufficient allege cause action against Noyes al. 
under article 533, 1925, unless such cause action was 
the two-year statute limitation the time the suit was filed the 
district court. 

this time deem proper say that the following facts affirm- 
atively appear the face Rose’s petition: The deposit was made 
him the bank April 26, 1926; was due January 1927; the 
bank closed May 30, 1926, Rose learned its insolvent condition 
very shortly thereafter, and the suit was filed April 26, 1930. 

answer was filed the bank and judgment went against for 
the sum $13,930. one complaining this part the judg- 
ment. 

Noyes al., among other defenses, pleaded special demurrer the 
two-year statute limitation bar any recovery against them 
Rose. The trial court sustained this demurrer and Rose’s refusal 
amend dismissed the cause against Noyes al. Rose appealed the 
Court Civil Appeals, which court all things affirmed the judgment 
the district court. (2d) 863. Rose brings error. 

From the statement have made, evident that are here 
concerned with but one question; which whether Rose’s petition 
shows upon its face that his alleged cause action against Noyes al. 
was barred the two-year statute limitation the time the suit 
was filed. evident that the suit was not filed against Noyes al. 
within two years from the time Rose’s cause action accrued, and 
the two-year statute applies his right recover barred. shall 
now proceed decide that question. 

stated above, the legal effect Rose’s petition sue the bank 
the certificate deposit, and sue Noyes al. under article 533, 
1925, their statutory liability him for knowingly accept- 
ing his deposit for the bank time was insolvent failing 
condition. The statute question reads follows: ‘‘No president, 
director, manager, other officer agent any bank bank- 
ing institution organized and doing business under the provisions 
this article shall receive assent the reception deposits, create 
assent the creation any debts such bank after shall have 
knowledge the fact that insolvent failing circumstances. 
Every person violating the provisions this article shall individu- 
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ally responsible for such deposits received and all debts contracted. 
Any director who may have paid more than his share the liabilities 
mentioned this article may have the proper remedy law against 
such other persons shall not have paid their full share such liabili- 
ties. case the insolvency one more such officers, agents 
managers, the same shall paid for the time being those who are 
solvent, equal 

reading the above statute convinces that its purpose and 
create personal statutory liability the part officers 
and directors state banks, who accept deposits for the bank create 
debts its part, time when they have knowledge that such bank 
insolvent failing condition. When Rose made his deposit, and 
received the certificate the bank evidencing the same, the bank’s 
liability him rested contract. Not the liability the 
officers and directors the bank. That liability rested the fact 
that the statute made them personally liable because they accepted the 
deposit for the bank time when they knew was insolvent 
failing condition. other words, the liability Noyes al. was 
created purely the statute. 

Our two-year limitation statute, art. 5526, 1925, far 
applies this case, reads follows: 

shall commenced and prosecuted within two years after 
the cause action shall have accrued, and not afterward, all actions 
suits court the following description: 

for debt where the indebtedness not 

will noted that under the foregoing statute ‘‘actions for debt 

shall commenced and prosecuted within two years after the 
action shall have accrued, not afterwards,’’ the 
settled law this state that the phrase ‘‘actions for debt,’’ used 
our limitation statutes, not the common-law action for debt its 
strict literal interpretation, ‘‘for have actions which come strictly 
and technically within that Robinson Varnell, 
Tex. 382; Gordon Rhodes Daniel, 102 Tex. 300, 116 40, 41; 
Texarkana Ft. Ry. Co. Houston Gas Fuel Co. (Tex. Com. 
App.) (2d) 284; Miller Kountz Corporate School District 
(Tex. Com. App.) (2d) 344. 

the early case Robinson Varnell, supra, our Supreme Court, 
speaking through Judge Wheeler, announced the rule interpretation 
stated above. the later case Gordon Rhodes Daniel, 
supra, our Supreme Court, speaking through Judge Williams, reaffirmed 
the rule Robinson Varnell, and used the following very significant 
language: ‘‘It follows that cause action for debt, the 
sense this statute, the debt need not evidenced founded upon 
contract all come within the two-years statute.’’ 
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Judge Williams then attention the fact that the opinion 
Robinson Varnell went far hold that action for damages 
arising out written contract was governed the four-year statute 
limitation provided present subdivision article 5527, 
1925. The two commission cases above cited simply follow the 
rule announced the two Supreme Court cases cited and discussed 
us. 

have already demonstrated that the cause action asserted 
Rose against Noyes al. not founded any written contract 
between the bank and Rose. have also demonstrated that the lia- 
bility Noyes al. Rose debt created statute. Certainly 
suit for damages arising out contract debt within the meaning 
our limitation statute, suit personal liability created statute 
also debt within the meaning such statutes. 

Rose’s petition shows upon its face that any cause action may 
have had against Noyes al. had accrued more than two years prior 
the filing this suit. therefore barred the two-year statute 
limitation. The Court Civil Appeals and district court both held. 
follows that the judgment both lower courts should affirmed. 


CURETON, J.—The foregoing opinion adopted the opinion 
the Supreme Court, and judgment will entered accordance 
therewith. 


{ 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Bankruptcy 


Salaries Officers and Buyer Not 
Entitled Preference 
Goldman Stores, Inc., Dist. 

Court, Louisiana, Fed. Supp. 936 

The Bankruptcy Act, 
Code, 104 (b) (5), provides that 
“wages due workmen, clerks, 
traveling city salesmen serv- 
ants, which have been earned with- 
three months before the date 
the commencement the proceed- 
ing, not exceed $600.00 due each 
claimant,” are entitled prefer- 
ence payment over other credi- 
tors. 

here held that this provision 
not officials the 
ence salaries claimed offi- 
cials and clerks, nor claim for 
salary due New York buyer. 


does 


The opinion the court reads 
follows: 


The referee has certified for 
instructions the matter allowing 
priorities the following claims: 

“Sam Goldman, President, has filed 
claim for $375.00 and asks that the 
same recognized wage claim 
and paid priority and preference.” 

Finkelstein, Secretary-Treas- 
urer, has filed claim for $375.00 and 
asks that the same recognized and 
paid priority and preference 
wage claim.” 

“Harry Stern has filed claim for 
$450.00 and asks that the same 
allowed preference and priority for 
wages due October, November and 


December, 1932, the rate $150.00 
per month.” 

The facts found the referee 
with respect the nature these 
claims are follows: 

“First: Sam Goldman fact 
President and one the managing 
directors the business Goldman 
Stores, Incorporated; that likewise 
sold merchandise over the counter and 
performed other service the capacity 
clerk when necessary.” 

“Second: Sol Finkelstein the Sec- 
retary-Treasurer the corporation 
and likewise one the officers who 
directed and managed the corporation 
and also rendered service clerk 
when necessary any the stores 
owned the bankrupt.” 

“Third: Harry Stern 
regular salary from Goldman Stores, 
Incorporated, for representing them 
the City New York and buying 
merchandise supply several stores. 
Goldman Stores, Inc., was only one 
many who employed him this 
capacity.” 

The questions asked the referee 
are follows: 


“Are the officers and directors 
Goldman Stores, Inc., under the above 
statement facts wage earners within 
the provisions the Bankruptcy 
Act?” 

“And, second: Harry Stern under 
the statement fact set forth wage 
earner within the provisions said 
Act?” 

The record shows that the bankrupt 
had five stores, follows: One 
Monroe, La.; one Bunkie, La.; one 
Smackover, Ark.; one Kilgore, 
Tex.; and one Gladewater, Tex. 

The salaries Goldman and Finkel- 
stein, who are president and secretary- 
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treasurer, respectively, were $375 per 
month. The stock Monroe, the 
domicile the company, brought 
$2,600 bankrupt sale; Bunkie 
approximately $2,900; Smackover, 
$3,100; and Kilgore and Glade, 
water, $5,300—the total being approxi- 
mately $14,000. The inventory made 
the trustee approximated $40,000, 
including the five stores. appar- 
ent that single one these stores 
could possibly have justified any such 
salaries, especially since appears 
that there were very large number 
clerks and employees who have 
appeared and filed claims for their 
services priorities, and over whom 
these officers evidently had supervision. 
There has been attempt separate 
the amounts claimed for clerks’ hire 
and The claimants could 
scarcely have performed the duties 
clerks all the stores, and they are 
not entitled any such salaries for 
hire alone. conclusion 
that they were paid these 
cause their official capacity and the 
fact that they were the principal 
owners the business through its 
corporate stock. has come the 
attention this court that these 
gentlemen have made some arrange- 
ment which most these stocks 
were bought through their relatives 
other connections, that is, the most 
desirable part it, and the same now 
belongs and being operated 
them others closely identified with 
them. The circumstances are such 
that not think the claims Gold- 
man and Finkelstein can allowed 
privileged carrying any lien 
upon the estate. Blessing Blanchard 
al. (In Pacific Motor Car Com- 
pany’s Estate) (C. A.) 223 35, 
Ann. Cas. 1916B, 341. 


the claim Stern, the Bank- 
Act 64b (5), USCA 104 
(b) (5), ranks having priority 
“wages due workmen, clerks, travel- 
ing city salesmen, servants. 
Congress found necessary amend 


the law 1903 order permit 
“traveling city claim 
such priority for the reason that the 
decisions the courts had excluded 
them. Stern was buyer, living 
New York, and who was employed, 
not alone the bankruptcy, but 
other merchants, and the sum paid 
him Goldman was only part 
the income which received for these 
services. can see difference be- 
tween one who might traveling 
salesman, taking orders for the sale 
merchandise the store bank- 
rupt, and another who performs sim- 
ilar service buying New York 
markets goods placed such 
store. the former were not entitled 
the benefits the statute without 
amendment, would seem logical 
follow that the latter could not 
included that class, except ex- 
press provision. Then, too, the ordi- 
nary meaning definition the 
words “workmen,” and “ser- 
vants” does not include New York 
buyer. All statutes giving privileges 
priorities must strictly construed. 
Applying that rule this law, think 
“workmen” would meant window 
dressers, models, tailors, etc., busi- 
ness like the present; while 
course, are those who sell the goods, 
wait customers, keep 
stenographers, etc.; and 
would include delivery boys, janitors, 
draymen, etc.—all directly and imme- 
diately connected with the employer’s 
establishment business. would 
just reasonable say that 
commission house who bought goods 
for merchant would entitled 


kind involved here. The only 


ence would that the former would 
receive percentage commission, 
while the latter would paid 
salary. See numerous authorities cited 
Quackenbush (D.C.) 259 
599. 

conclusion that none these 
claimants can allowed priority. 
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Chattel Mortgages 


Affidavit Consideration Held 
Valid 
Weiss Central Cafeteria, Court 
Errors and Appeals New Jersey, 
164 Atl. Rep. 

The law New Jersey requires 
that chattel mortgage, valid 
against creditors the mort- 
gagor, have annexed affi- 
davit made the mortgagee setting 
forth truly and fully the considera- 
tion for the mortgage. this case 
was held that affidavit setting 
forth that the consideration for the 
mortgage was loan $19,000 
the mortgagee the mortgagor did 
not invalidate the mortgage because 
appeared that the money was 


advanced another, where also 
appeared that was advanced for 


the account the mortgage. The 
opinion the court this case 
reads follows: 


“This attack the receiver 
the validity chattel mortgage. 
The points advanced the complain- 
ant are that the affidavit annexed 
the mortgage invalid, first, because 
does not truly state the considera- 
tion the mortgage, and, second, be- 
cause does not fully and completely 
state the consideration the mortgage. 
The affidavit annexed reads: 


New Jersey, County 
Essex, SS. 

Samuel Michael, Sea Gate, 
Coney Island, New York, having been 
duly sworn upon oath, according 
law depose and say that the 
same Samuel Michael who named 
the mortgagee this mortgage and 
that the actual consideration for the 
making this mortgage loan 
Nineteen Thousand ($19,000.00) Dol- 
lars the mortgagor, Central 


Cafeteria, Inc., evidenced 
series Sixty-three (63) promissory 
notes hereinabove referred to. 

Michael. 


and subscribed before 
this 21st day February 1930. 
Yonteff, 


“The facts seem follows: 

“On February 21, 1930, Central 
Cafeteria borrowed $19,000 from one 
Michael, and executed and delivered 
chattel mortgage secure the pay- 
ment that sum installments repre- 
sented sixty-three negotiable prom- 
issory notes. The payment the 
consideration for the chattel mortgage 
was made the Mastan Company. 
was three checks. These checks 
were drawn the Central Cafeteria. 
One check was for $1,842.36 and 
was paid satisfaction balance 
due upon prior mortgage made 
the Central Cafeteria. Another check, 
for $4,750, was paid Mastan Com- 
pany for commission obtaining the 
loan. The third check for $12,407.64 
was used the Central Cafeteria. 
The Mastan Company advanced the 
$19,000 Central Cafeteria but the 
monies advanced were charged 
against the account the mortgagee 
with the Mastan Company, who had 
that time with the company balance 


_of over $21,000. seems that 


this $19,000 was advanced Michael. 
The fact that the check was not made 
for the exact amount and signed 
Michael technicality, and does not 
the actual truth the considera- 
tion itself. seems have had 
interest the check for $4,750 paid 
for obtaining the loan, and the check 
for $1,842.36 was paid him 
satisfaction old debt. the 
same time cannot see why did not 
actually advance from his own funds 
the $19,000, although the checks were 
made the Mastan Company and not 
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signed him. The money was his, 
advanced the $19,000 the Central 
Cafeteria, and was disbursed ac- 
cording the directions the Central 
Cafeteria. the affidavit at- 
tached the chattel mortgage com- 
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plies with the spirit the law and 
the decisions. 

the opinion that the chattel 
mortgage good against the re- 
ceiver, and the proceeds the sale 
should paid the chattel mort- 


Corporations 


Issuance Duplicate for Lost Stock 
Certificate 
Foley Watertown Central Heating 
Co., Supreme Court South Dakota, 
249 Rep. 815 

After the death stockholder 
the defendant corporation the 
corporation issued new certificate 
upon the representation 
stockholder’s widow, made good 
faith, that the original certificate 
had been destroyed fire. The 
new certificate was purchased 
and was issued the name the 
plaintiff. Later the original certifi- 
cate turned part the assets 
was held that the corporation could 
not deny the validity the new 
certificate. The opinion 
court follows: 


December, 1920, defendant cor- 
poration issued original certificate No. 
for fifty shares its capital stock 
one Andrew Smedley, who duly 
purchased and paid full value for said 
stock. Subsequently Smedley died, 
and his estate was course pro- 
bate. His widow and heir, Mrs. 
Smedley, who was indebted 
Foley, represented Foley, the 
county court, and the defendant 
(and doubtless honestly believed) that 
certificate No. had never been 
transferred disposed her 
husband, but that had been de- 


stroyed his lifetime when the family 
home burned. Foley was willing 
purchase this stock from the Smedley 
estate, and consideration therefor 
the indebtedness due him 
and pay some additional money, but 
demanded that new certificate issue 
from the company directly him. 
The company was fully advised 
the situation, knew that Foley was 
willing purchase the stock from 
Mrs. Smedley and pay her full value 
therefor, and knew that Foley would 
not deal with Mrs. Smedley concern- 
ing the matter all, unless she could 
get the company issue directly 
Foley new certificate representing 
said fifty shares. The company, after 
the facts, and after taking from her 
indemnity bond way pro- 
tection against the certificate claimed 
have been destroyed, issued and 
delivered Foley certificate No. 147, 
purporting represent the same fifty 
shares stock originally covered 
certificate No. Smedley, and 
Foley paid the full agreed considera- 
tion Mrs. Smedley. For some time 
thereafter the 
Foley owner these fifty shares, 
paying him dividends, etc. Some time 
1930, the course the admin- 
istration the estate one 
Struckman, the administrator said 
estate discovered and presented de- 
fendant corporation the original Smed- 
ley certificate No. bearing as- 
signment Smedley under date 
September, 1921, Struckman. 
mandamus proceeding was brought 


a 
Y 
( 
( 


circuit court against the corporation 
(Foley not being party thereto), 
and was adjudged that the Struck- 
man estate was the owner certificate 
No. and the fifty shares stock 
thereby represented. Thereupon and 
thenceforth the defendant company 
recognized the Struckman estate the 
holder said fifty shares, and has 
since paid dividends accordingly, and 
has refused pay dividends Foley 
owning fifty shares pursuant 
certificate No. 147. Foley instituted 
this proceeding, now carried his 
executors, secure the unpaid divi- 
dends upon his fifty shares and 
recognized stockholder. Findings, 
conclusions. and judgment the court 
below were favor plaintiffs, and 
defendant corporation has appealed. 


Appellant corporation was under 
obligation issue certificate No. 
147 Foley. attempt was made 
secure order court for new 
certificate, contemplated section 
17, 159, Laws 1921, being the Uni- 
form Stock Transfer Act. Appellant 
issued the certificate Foley volun- 
tarily and with full knowledge all 
the then known facts, and with the 
knowledge that, result thereof 
and reliance thereon, Foley would 
pay Mrs. Smedley the value the 
fifty shares stock, which would 
not otherwise do. far Foley 
concerned, there claim imputa- 
tion fraudulent concealment. Under 
the facts and circumstances presented 
this record, seems very clear 
that, between itself and Foley, 
appellant corporation must held 
have assumed the risk that the lost 
certificate No. might turn 
the hands innocent holder for 
value, and that the corporation 
estopped deny the complete validity 
the certificate issued Foley. 

are the opinion that the 
learned trial judge ruled that matter 
correctly. The judgment appealed 


from 
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Personal Liability Directors and 
Officers for Corporate Debts 


Frank Kumin Co. Marean, Supreme 
Judicial Court Massachusetts, 186 
Rep. 780 


The Massachusetts statute (G. 
156, 36), making the officers 
and directors corporation liable 
for corporation’s debts where they 
knowingly make false material rep- 
resentations any statement 
report required the law, applies 
debts contracted while the statute 
was force. amendment the 
statute, passed 1931, making the 
provisions the law 
does not apply debt contracted 
before the amendment took effect. 

The following quoted from the 
court’s opinion: 


36, and contains allegations assumed 
action against the defendants who are 
officers and directors the corporation 
under that section. its provisions, 
far here pertinent, directors 
corporation were made “liable for 
all the debts and contracts the 
corporation contracted entered into 
while they are officers thereof 
any statement report required” 
that chapter “is made them 
which false any material repre- 
sentation and which they know 
the bill the ground that the right 
asserted the plaintiff was taken 
away St. 1931, 313, amend- 
ing the earlier statute and now em- 
bodied (Ter. Ed.) 156, 
here pertinent, struck out the original 
section and substituted new section; 
but added, after the words the 
earlier section already quoted, these 
words: “Provided, that report 
_of condition whole states the con- 
dition the corporation with sub- 


stantial accuracy, accordance with 
usual methods keeping accounts, 
shall not deemed false; 
and provided, also, that the officers 
directors signing false report 
condition shall liable only for debts 
contracted and contracts entered into 
before the filing the next subsequent 
report condition and only persons 
who shall have relied upon such false 
report their damage.” The amend- 
ing statute was approved and became 
law May 1931, and took 
effect not earlier than ninety days 
thereafter. Rosenthal Liss, 269 
Mass. 373, 376, 169 142; 
Article Amendments the Con- 

The question decided 
whether section was prior 
the amendment gave the plaintiff 
creditor the corporation right 
remedy against its directors which 
could not taken away subsequent 
action the General Court such 
here involved. 

The cause action against directors 
for the debts the corporation and 
the method its enforcement are 
wholly the creatures statute. They 
are unknown the common law and 
not exist apart from statutes 
which they Old 
Colony Boot Shoe Co. Parker- 
Sampson-Adams Co., 183 Mass. 557, 
Co. Jones, 265 Mass. 108, 113, 
163 883; Union Market Na- 
tional Bank Gardiner, 276 Mass. 
1512. has been held, however, that 
the liability directors created 
section before the amendment 
1931 was “compensatory and remedial” 
and not merely penal. “It some- 
thing which the creditor had right 
consider and rely upon when 
the debt was created. constituted 
implied term every contract be- 
tween the corporation and its credi- 
tors.” Parks Shellac Co. 
Harris, 237 Mass. 312, 319, 129 
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617, 620; Union Market National 
Bank Gardiner, 276 Mass. 490, 494, 
Felker Standard Yarn Co., 148 
Mass. 226, 220; Nickerson 
Wheeler, 118 Mass. 295, 298, 
While may have been, and doubtless 
was, designed have 
effect upon directors signing with- 
out careful scrutiny their truth 
statements and reports required 
law, its primary design and dominant 
result are not punishment the direc- 
tor but security the creditor the 
corporation. This being the character 
thereby created, follows 
force and effect this contractual 
curred cannot impaired legisla- 
tive mandate. Statutes that end are 
forbidden the clause section 10, 
art. the Constitution the 
United States, forbidding the several 
states pass any “law impairing the 
obligation contracts.” 

This point completely covered 
Coombes Getz, 285 434, 
Ct. 435, Ed. 866, where the 
question involved was the same that 
here presented and was fully discussed. 
there was held that similar lia- 
bility directors creditors, already 
for moneys corporation 
cers during the terms directors 
could not impaired action 
the state. there was said page 
“The right this petitioner enforce 
respondent’s liability had become fully 
perfected and vested prior the re- 
peal the liability provision. His 
cause action was not purely statu- 
tory. did not arise upon the con- 
stitutional rule law, but upon the 
contractual liability created 
ance the rule. Although the latter 
derived its being from the former, 
immediately acquired independent 
existence competent survive the de- 
struction the provision which gave 
birth. The repeal put end 


the 


the rule for the future, but did not 
and could not destroy impair the 
previously vested right the creditor 
(which every sense was property 
right, Ettor Tacoma, 148, 
156, Ct. 428, Ed. 773; 


Guaranty Pay for Shipment Held 
Not Binding 


Raceland Bank Trust Co. Pueblo 
Savings Trust Co., Supreme Court 
Colorado, Pac. Rep. (2d) 114 


guaranty pay draft drawn 
potatoes, the buyer, will not 
binding the guarantor where 
appears that the potatoes, 
arrival destination, are totally 
unfit for human consumption. 

The opinion the court this 
case follows: 


The Raceland Bank Trust Com- 
pany sued the Pueblo Savings Trust 
Company for $1,147.50 guaranty. 
The trial court directed verdict for 
the defendant and dismissed the case. 

June 1929, the King Fruit 
Company, Pueblo, telegraphed the 
Fourche Produce Company 
Raceland, La., dealer potatoes: 
“Wire lowest price car well graded 
Usone Triumphs rolling prompt 
produce company 
answered: “Answering Best Triumphs 
graded inch five eights larger even 
weight nubags two sixty cash unsold.” 
The fruit company accepted the offer 
these words: received 
ship minimum car best Triumphs 
quoted route car Colorado Southern.” 
the fruit company’s request, the 
defendant wired the plaintiff June 
“We guarantee payment car best 
Triumphs from Produce 
Company King Fruit Company.” 
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132, Ct. 102, Ed. 104) 


enforce his cause action upon the 


borate the question after this authori- 
tative and controlling pronouncement. 


The plaintiff answered: “Referring 
your telegram 4th guarantee not 
satisfactory unable know Tri- 
umphs are best don’t know anything 
about grades.” The defendant wired 
back: “We guarantee payment car 
Triumphs per telegram today La- 
Fourche Produce Company King 
Fruit Company.” The plaintiff an- 
swered: your telegram 
today, are not qualified pass 
have means judge grades 
quality produce stop have 
fixed rules handle items this 
character only provided are not 
involved specifications grades, 
conditions quality stop you guar- 
antee payment draft will handle 
upon presentation draft with bill 
lading attached covering one car- 
load Triumphs potatoes shipped 
King Fruit Company from LaFourche 
Produce Company advise.” 
sponse this, the defendant, June 
wired the plaintiff: “We guarantee 
payment draft car Triumphs Pacific 
number 6449 LaFourche Produce Com- 
pany King Fruit Company.” Four 
days later draft for $1,147.50 was 
drawn the produce company 
the fruit company and deposited with 
the plaintiff the credit the prod- 
uce company. the same day the 
potatoes were shipped. The quantity 
ordered was minimum car; that 
say, 24,000 pounds. The quantity 
shipped was 42,500 pounds, nearly 
twice the quantity ordered. Upon 
their arrival, the potatoes were in- 
spected the freight agent and his 
assistant, and also Dr. Carroll, in- 
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spector the Pueblo department 
health, and were found bad 
state decomposition and wholly unfit 
for human consumption the time 
arrival. Pursuant the order the 
city health department, the entire ship- 
ment potatoes was thrown upon 
the city dump. The fruit company 
refused pay the draft. 

not contended that, the cir- 
cumstances, the fruit company was 
under any obligation pay the draft 
otherwise pay for 
but contended counsel for the 
plaintiff that the defendant, virtue 
its guaranty, liable the plain- 
tiff for the amount the draft. With 
that contention cannot agree. True, 
when the defendant specified 
the plaintiff refused 
accept the guaranty; but did accept 
the guaranty payment draft 
for car Triumphs shipped 
the produce company the fruit 
company. knew that the potatoes 
were used for human consump- 
tion. Admitting for the present pur- 
pose that the guaranty did not cast 
upon the plaintiff the duty seeing 
that the potatoes were Triumphs 


Agreement Make ‘‘Reasonable 
Recognition’’ Employee 
for Inventions 
Corthell Summit Thread Co., Su- 
preme Judicial Court Maine, 167 
Atl. Rep. 
make “reasonable recognition” 
employee for inventions made 
the employee and turned over the 
employer, sufficiently definite 
constitute valid contract. Such 
agreement requires the employer 
pay the employee the reasonable 
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the best grade and quality, the fair 
construction the guaranty 
the defendant guaranteed the payment 
draft drawn for the purchase 
price potatoes fit for human con- 
sumption. If, instead 
potatoes, the produce company had 
shipped some other commodity, 
one would contend that the defendant 
would liable for the payment 
the draft. Or, assume situation 
somewhat closer the present case, 
the potatoes shipped the produce 
company were decayed 
tained from the Raceland city 
dump, where had been deposited 
under order the health officer after 
being condemned unfit for human 
consumption, would the defendant 
liable its guaranty? think not. 
The same result should follow the 
present case. The guaranty does not 
require the defendant 
draft drawn for the purchase price 
something that, for all practical 
purposes, was nonexistent. The trans- 
action does not come within the terms 
the guaranty. 

The judgment right. af- 
firmed. 


value any inventions turned over 
the employer. 

The contract between the two 
parties this case contained the 
following provisions: 


“Furthermore, consideration 
the salary Corthell (the 
plaintiff employee) for five years and 
the payment $3500. Corthell for 
the three patents, Corthell 
agrees that will turn over the 
Summit Thread Company, all future 
inventions for developments, which 
case, reasonable recognition will 
made him the Summit Thread 


rec 


Company, the basis and amount 
recognition rest entirely with the 
Summit Thread Company all times. 

preted good faith the basis 
what reasonable and intended and 
not technically.” 


The employee made number 
inventions which turned over 
the company for development. After 
the employment was terminated, the 
employee brought this action re- 
cover under his contract. The com- 
pany contended that, since the con- 
tract provided that the amount 
paid should rest entirely with the 
company, the company was within 
its rights deciding that the em- 
ployee was entitled payment 
whatever. 

The court held, however, that the 
meaning the contract was that 
the employee was receive the 
reasonable value his inventions 
and gave judgment favor the 
employee the amount $5,000. 
The following 
quoted from the court’s opinion: 


The plaintiff has never received any 
compensation for these inventions. 
turned them over the company 
accordance with the terms his con- 
tract, and owns them the 
patents which have been issued. Prior 
the expiration the contract, the 
plaintiff requested “recognition.” but 
received only assurances that would 
fixed all right, and finally that 
the matter his compensation would 
taken when new contract was 
made. When, April 1931, the 


contract expired, was not renewed, 
and, the end July, following, the 
employment was terminated. 

contention made that the term 
“reasonable recognition,’ used 
the contract under consideration, means 
other than reasonable compensation 
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payment for such inventions 
plaintiff turned over. The point raised 
that coupled with the reservation 
that the and amount recogni- 
tion rest entirely the com- 
pany all times” leaves “reasonable 
recognition” the unrestricted judg- 
ment and discretion the company, 
permitting pay, here claims 
the right, nothing all for inventions 
which has received, accepted, and 
now owns. contended that the 
vagueness and uncertainty these 
provisions relating the price 
paid renders the contract unenforce- 
able. this added the claim that 
the inventions were worthless and the 
plaintiff has suffered damage. 


There more settled rule law 
applicable actions based con- 
tracts than that agreement, 
order binding, must sufficiently 
definite enable the court deter- 
mine its exact meaning and fix exactly 
the legal liability the parties. In- 
definiteness may relate the time 
performance, the price 
work done, property trans- 
ferred, other miscellaneous stipula- 
tions the agreement. the con- 
tract makes statement the 
price paid, the law invokes the 
standard reasonableness, and the 
fair value the services property 
recoverable. the terms the 
agreement are uncertain price, 
but excluded the supposition that 
reasonable price was intended, con- 
tract can arise. And reservation 
either party unlimited right 
determine the nature and extent 
his performance renders his obligation 
too indefinite for legal enforcement, 
making it, termed, merely 
illusory. Williston Contracts, vol. 
seq. See extended note, 
and cases cited. 

accordingly held that con- 
tract not enforceable which the 
price paid indefinitely stated 
Gaines Tobacco Co., 163 Ky. 716, 
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174 482; reasonable amount 

from the Cauet Smith, 
Misc. 99, 149 103; sum 
not exceeding three hundred dollars 
during each and every week,” United 
Press New York Press Co., 164 
288; fair share profits,” 
Varney Ditmars, 223, 111 
823, Ann. Cas. 1916B, 

the other hand, Brennan 
Assurance Corporation, 213 Mass. 365, 
100 633, the agreement 
contractor “make right with” 
laborer who had been injured, 
was not able resume work the 
end six weeks, was held not void 
for indefiniteness; the words 
right” meaning fair compensation 
money for the injuries received. 

Silver Graves, 210 Mass. 26, 
948, recovery was allowed 
the defendant’s promise the 
plaintiffs that, they would withdraw 
their appeal the matter the 
right with (them) with certain sum” 
and “give (them) sum money that 
would The terms 
“right” “satisfactory” were held 
there mean what ought satisfy 
reasonable person what was fair 
and just between the parties. 

Noble Burnett Co., 208 Mass. 
75, 289, the plaintiff’s in- 
testate agreed produce 
formulas and permit their use for 
manufacturing purposes, the contract- 
ing firm manufacture and put upon 
the market compounds made ac- 
cordance with any these formulas 
which they believed capable yield- 
ing profit and pay the intestate 
fair and equitable share the net 
profits.” The contract was held 
sufficiently certain the price 

Henderson Bridge Co. 
Grath, 134 260, Ct. 730, 
Ed. 934, promise pay “what 
was right” was held, made with 
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pay reasonable compensation, and 
not too indefinite. 

The views Judge Cardozo the 
dissenting opinion Varney Dit- 
822, 826, Ann. Cas. 1916B, 758, are 
with the cases last cited and hold 
the opinion that, parties manifest, 
through express words reason- 
able implication, intent the one 
hand pay and the other accept 
fair price, promise pay fair 
price not, matter law, too 
vague for enforcement, and such dam- 
ages can proved may 
ered. 

the instant case, those last 
cited, the contract the parties indi- 
cates that they both promised with 
“contractual intent,” the one intending 
pay and the other accept fair 
price for the inventions turned over. 
have meant what was fair and just 
between the parties; that is, reason- 
able compensation. The expression 
sufficiently analogous those used 
the Massachusetts and concurring cases 
which have been cited permit the 
application the doctrine, which they 
lay down, this case. accept 
the law this jurisdiction. 

“Reasonable recognition,” used 
the parties, was, already noted, 
coupled with the reservation that the 
“basis and amount recognition (was) 
rest entirely the company 
“at all times.” Nevertheless, the con- 
tract was “to interpreted good 
faith the basis what reason- 
able and intended, and not technically.” 
these provisions, think, the 
parties continued exhibit 
tractual intent and contemplation 
the payment reasonable com- 
pensation the plaintiff for his inven- 
tions. The company was not ‘free 
exactly chose. Its promise 
was not purely illusory. was 


bound good faith determine and 
pay the plaintiff the reasonable value 


what accepted from him. not 


appearing that has performed its 
promise this regard, liable 
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this action, and the plaintiff may 


114; Williston Contracts, 49. 


Name Not Registerable 
Trade-Mark 
Gillette Gillette Safety Razor Co., 
Court Customs and Patent Appeals, 
Fed. Rep. (2d) 266 

Lewis Gillette sought reg- 
ister the name “Gillette” trade- 
mark for shaving cream. The reg- 
istration was opposed the Gil- 
lette Safety Razor Company which 
for years has been using the name 
ing brushes, shaving soap the 
form sticks, razors and razor 
blades. was held that the ap- 
plicant was not entitled registra- 
tion. 

individual may register his 
name trade-mark provided 
tinctive style. will not, however, 
entitled register his name 
mark already registered and used 
the owner merchandise the 
same descriptive properties. 

The opinion the court follows: 


opposition proceeding from the de- 
cision the Commissioner Patents 
affirming the decision the Examiner 
Interferences sustaining the notice 
opposition appellee, and holding 
that appellant was not entitled the 
registration composite trade-mark, 
for use shaving cream, comprising 
the word “Gillette” printed plain 
block type scroll extending across 
capital letter together with the 


Trade-Marks 


words “shaving” and “cream,” which 
appear the letter the former 
above, and the latter below, the word 
The words “shaving,” 
and have been dis- 
claimed appellant, apart from the 
mark shown. 

its notice opposition, appellee 
alleged ownership and registration 
the following trade-marks: The word 
“Gillette” pierced arrow appear- 
ing black diamond, used shav- 
ing brushes, shaving soap, the form 
sticks, and razors and razor blades, 
registered, respectively, September 
1908, registration No. 70,428, renewed, 
September 29, 1908, registration No. 
70,758, renewed, and October 13, 
1908, registration No. 70,856, renewed 
picture King Gillette, together 
with facsimile signature King 
Gillette, used razors and razor 
blades, registered October 23, 1906, 
registration No. 56,921, renewed; and 
the word “Gillette,” for use safety 
razors and safety razor blades, reg- 
istered August 24, 1920, registration 
No. 184,317. was further alleged 
that the mark appellant was con- 
fusingly similar each those 
appellee, and that therefore appellee 
would damaged the registration 
appellant’s mark. 

The case was submitted the tri- 
bunals the Patent Office upon 
agreed statement facts. appears 
therefrom that the word 
the surname appellant, Lewis 
Gillette; that appellant first used his 
alleged trade-mark shaving cream 
June 10, 1929; that his shaving 
cream sold collapsible soft-metal 
tubes with alternate 
white and blue diagonal stripes except 
for two blue and one white panel’; 
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that the tubes containing the shaving 
cream are inclosed 
pasteboard cartons 
tially the same the tubes; and that 
the name ‘Gillette’ common sur- 
name persons living various cities 
and also geographical that 
the name several cities and/or 
towns the United States.” 
further appears therefrom that appel- 
lee has been selling 
under the name “Gillette Shaving 
registration No. 70,758, since 1908; 
that has sold large quantities 
those articles throughout the United 
States; that has also sold large 
quantities its other products, such 
shaving brushes, safety razors, and 
safety raxor blades, under its reg- 
istered trade-marks. 

The tribunals the Patent Office 
concurred holding that the marks 
were used goods the same de- 
scriptive properties; that they were 
confusingly similar; and that therefore 
appellant was not entitled register 
his mark. 

conceded counsel for appel- 
lant that the goods the respective 
parties possess the same descriptive 
properties. contends, however, 
“that every individual has the right 
use his own name connection 
bona fide use his name and long 
the use such clearly desig- 
nate origin the goods with him and 
not intended deceive the 
and that appellant’s mark displayed 
arbitrary and fanciful way, and 
entirely dissimilar any appel- 
lee’s marks. 

Although the name individual 
woven some particular distinctive 
nevertheless not en- 
with registered known trade- 
mark owned and use another 
and appropriated merchandise 
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the same descriptive properties,” 
known trade-mark owned and 
use another and appropriated 
merchandise the same descriptive 
properties likely cause con- 
fusion mistake the mind the 
February 20, 1905 (15 USCA 85); 
Williams Co. Ernest Wil- 
1133; George Ruth Candy Co., 
Inc., Curtiss Candy Co., (2d) 


are unable agree with counsel 
for appellant that appellant’s trade- 
mark, used, is, goods the 
same descriptive properties, not con- 
fusingly similar the trade-marks 
appellee, which have been extensively 
used throughout the United States 
since long prior the first use 
appellant his mark. The dominant 
feature each the involved marks 
the word and would 
seem obvious that, considering 
the marks whole, the use appel- 
lant his alleged trade-mark 
shaving cream would likely cause 
confusion the mind the purchas- 
ing public the origin his 
product. 

The statute was intended prevent, 
not promote, confusion and decent, 
and, our opinion, the registration 
appellant’s mark would 
violation its terms. think the 
involved issues are controlled our 
decisions the cases Williams 
Co. Ernest Williams, and 
George Ruth Candy Co., 
Curtiss Candy Co., supra. Nor does 
the fact that appellant has disclaimed 
the words “shaving,” and 
apart from the mark 
shown, alter the situation. Walgreen 
Co. Godefroy Manufacturing Co., 

For the reasons stated, the decision 
affirmed. 


Holder Trust Mortgage Bond 
Denied Recovery Against 
Maker 
Morley University Detroit, Su- 
preme Court Michigan, 248 
Rep. 570 

Where bond its face informs 
the holder thereof that dealing 
with the maker through trustee ap- 
pointed for the benefit the bond- 
holders, that the maker required 
deposit with the trustee sum 
sufficient meet payments prin- 
cipal and interest before maturity, 
and default thereof, the trustee 
may accelerate all payments and en- 
force collection, these facts are 
cient notice that the trustee the 
agent for the bondholders. There- 
fore, the trustee becomes bankrupt 
after maturity the bonds and 
after the maker has deposited the 
money meet the payments but be- 
fore the bonds are presented for pay- 
ment, the holders thereof will have 
recourse against the maker. Pay- 
ment the trustee, agent for the 
bondholders, discharges the maker. 

The opinion the court reads 
follows: 

This suit upon three $1,000 
bonds and four $25 interest coupons. 
The bonds are numbered 204, 
210, and 250. They are series 
issued the University Detroit se- 
cured trust mortgage the Fi- 
delity Trust Company, trustee, and 
payable the trustee’s office the 
city Detroit. 

The defendant admits liability the 
bond 250 but, respect the re- 
maining bonds and interest coupons, 
claims payment and discharge rea- 
son having deposited sufficient money 
for that purpose with the trustee be- 
fore the maturity date; and reason 
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the failure the plaintiff make 
presentment for payment the bonds 
and coupons the trustee maturity 
and before failed and went into re- 
ceivership. 

motion was made the plaintiff 
for the entry judgment his 
favor the pleadings. the hear- 
ing the issue was whether the deposit 
made the defendant with the trustee 
constituted payment and discharge 
the bonds and interest. The circuit 
judge entered judgment for the plain- 
tiff the sum $1,019 bond 
250, but denied his right recover 
the remaining bonds and the interest 
coupons. The plaintiff has appealed. 

The fact that the time ma- 
turity the maker had deposited 
cient money with the trustee retire 
the bonds and pay the interest and that 
payment would have been made the 
plaintiff had not delayed present- 
ment does not defeat his right re- 
covery. The bonds are negotiable. 
the terms the Negotiable Instru- 
ments Law, section 9319, 1929, 
presentment not necessary charge 
the person primarily liable the in- 
strument. 

The plaintiff holder the bonds 
and coupons not being obliged pre- 
sent them when due the place desig- 
nated for payment, decision must rest 
the question agency. Whose 
agent was the Fidelity Trust Company? 
payments, there can recovery. 

has been held that the fact that 
note bond made payable 
designated bank does not itself make 
the bank agent the holder. Trow- 
bridge Ross, 105 Mich. 600, 
Bloomer Dau, 122 Mich. 

receiving the money for the pay- 
ment the note, the bank agent 
the maker. So, when the maker 
note bond payable designated 
bank deposits money with the bank 
sufficient pay and the bank fails 
after maturity and before presentment 
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the holder, the loss falls the 
maker. Adams Hackensack Im- 
provement Commission, Law, 
638, Am. Rep. 406. 

These cases would controlling 
the issue here but for the fact that the 
bonds question are trust mortgage 
bonds payable through the agency 
trustee. large bond issue such 
this would impossible for the 
mortgagor deal directly with its 
many bondholders. That the busi- 
ness trustee. These bonds their 
face informed the holders that they 
were dealing with the maker through 
trustee appointed for their benefit. 
generally known those who invest 
this class securities that the 
duty trustee receive payments 
from the mortgagor and distribute them 
among the bondholders; and that the 
trustee does not hold the mortgage 
security for debt owing himself 
but holds for the bondholders. These 
duties may legally implied, but 
this case are shown recitals the 
bonds and reference certain pro- 
visions the trust mortgage. The 
terms the mortgage are not expressly 
made part these bonds, but where 
any its provisions are referred 
the bonds they may considered 
though embodied therein and binding 
the bondholders. From these recitals 
and references appears that the bonds 
are issue aggregating $2,400,000 
secured single trust mortgage 
given the Fidelity Trust Company 
Detroit, trustee; that payment 
the principal and interest the mortgagor 
required deposit with the trustee 
five days before maturity 


for Beverages 


California Fruit Growers Exchange 
Sunkist Drinks, Inc., District 
Court, New York, Fed. Supp. 496 


The use the word “Sunkist” 
trade-mark for imitation citrus 


Unfair Competition 


money for that purpose, and, fails 
so, the trustee, acting for the 
bondholders, may accelerate all pay- 
ments and enforce collection. These 
provisions relative default the 
mortgagor become part the bond 
reference clause which reads: 
“In case certain events default 
specified the mortgage, the principal 
this bond may declared may 
become due and payable prior its 
regular maturity the manner and 
with the effect provided the mort- 
gage.” 

These provisions the trust mort- 
gage and the terms the bonds to- 
gether constitute the holder’s contract 
with the mortgagor and the trustee and 
show the conditions which the plaintiff 
They show authority the trustee 
receive payments and distribute them 
among the bondholders. The mortgagor 
made its deposit with the trustee for 
the payment principal and interest 
required the bonds and mortgage. 
did all was required do. 
paid had agreed with the bond- 
holders. had not done would 
have been default. Once paid, 
could not reclaim the money. Its title 
and control passed the Fidelity Trust 
Company, who thereafter held 
trustee for the bondholders awaiting 
maturity the bonds and their pre- 
sentment for payment. The money be- 
longed them. The Fidelity Trust 
Company was their agent and trustee 
receive and apply payment 
their bonds and interest coupons. 

The defendant has shown payment. 
The plaintiff cannot recover. 


beverages constitutes unfair com- 
petition view the prior use 
Fruit Growers Exchange fresh 
citrus fruits. 

The use the word “Sunkist” 
non-citrus beverages, however, 


tic 
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does not constitute unfair competi- 
tion. 

this case, was held that 
delay eight years the part 
the plaintiff bringing the action 
did not deprive the right 
proper 

The opinion the court reads 
follows: 


1907 the plaintiff, the California 
Fruit Growers Exchange, adopted 
trade-mark the word “Sunkist” 
the marketing fresh citrus fruits 
throughout the country, 
lished rigorous standards quality 
for all sold under that brand. The 
word has not only been featured 
prominently containers, wrap- 
pers, and even the individual pieces 
fruit. About $17,000,000 has been 
expended advertising the brand and 


the sales approximate $100,000,000 
year, aggregating about $2,250,000,000 
for the entire period. The result 
that the word has become one the 
best known trade-marks this coun- 
try, and the public mind stands 
for citrus fruits uniformly high 


quality, the California 
variety. 

1923 the defendant under its 
corporate name, Sunkist Drinks, Inc., 
commenced the manufacture and sale 
New York City variety 
bottled carbonated beverages including 
cream soda, ginger ale, sarsaparilla, 
orange soda, lemon soda, and lemon 
and lime soda. The citrus flavored 
sodas constitute about per cent. 
defendant’s product and are merely 
imitation that they contain part 
the fruit, but only artificial coloring 
and synthetically prepared flavoring 
which resembles that 
The corporate name appears the 
labels, the metal caps, the boxes, and 
the glass the bottles; and 
printed the word “Sunkist” the domi- 
nant factor it. the bottles 
citrus flavored sodas the word 


though 
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tion” appears prominently 
labels and metal caps. the busi- 
ness conducted the defendant sells 
its product directly candy and deli- 
catessen stores, luncheonettes, and 
other establishments where the cus- 
tomer usually selects the bottle from 
assorted case them and drinks 
its contents the premises. 

seems that defendant’s use 
the word “Sunkist” connection 
with the citrus flavored sodas unfair 
that would give ordinary pur- 
chaser the impression that they were 
either made from well-known 
“Sunkist” fruit under the auspices 
the owner that brand. The word 
has been thoroughly identified with 
the product the mind 
the public that wherever appears the 
first thought calls the ordinary 
mind orange the advertised 
brand. orange-flavored and orange- 
colored drink generally asumed 
have been made from oranges and 
when the word “Sunkist” applied 
there would strong tendency 
suggest the thought that the bever- 
age was some way connected with 
“Sunkist” oranges, and would probably 
lead deception. This would 
somewhat less true the lemon and 
lime drinks, but the result would 
substantially the same. Defendant 
contends that its use the word 
precludes the false assump- 
tion that the drink was made from 
real fruit and that the plaintiff’s prod- 
uct entered into it. While this would 
probably true the case 
careful, intelligent purchaser, the effect 
would not complete with the un- 
wary. 


applied cream soda, ginger ale, 
and other noncitrus drinks, the word 
would not have the same deceptive 
tendency. The plaintiff 
clusively citrus products and has 
never dealt commercially 
corporate name and not identified 
the public mind with the plaintiff 
but with its line whole fresh citrus 
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fruits. These facts would not prevent 
deception when the word applied 
orange drink because the 
asumption that the drink was made 
from orange and, probably, from 
“Sunkist” oranges. But there 
connection whatever between cream 
soda ginger ale and oranges 
lemons nor there anything sug- 
gest the plaintiff its products except 
the mere use “Sunkist” applica- 
tion merchandise entirely foreign 
the plaintiff’s business. The word 
largely used trade-marks and trade- 
names other lines business; and 
unless the merchandise marketed 
under there something suggest 
citrus fruits the plaintiff has ground 
complaint. 

This suit was not brought till 1931, 
eight years after the defendant had 
adopted its name and commenced 
build business under it. The 
plaintiff the meantime had made 
objection except shortly before bring- 
ing the suit, but the contrary, one 
its departments had corresponded 
with the defendant effort sell 
some products used the manu- 
facture the orange drink. The de- 
lay, however, was not willful, because 
the men authority the plaintiff’s 
large organization had knowledge 
the defendant’s use the name, 
and the fact that the sales department 
sent circular letter the defendant 
immaterial. Defendant has only 


small business, entirely local, and 
does advertising. Under all the 
circumstances seems that the 
delay should not bar all relief, but 
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that should considered deter- 
mining what relief award view 
the serious damage which might 
result the defendant 
been allowed build good will 
under its name for period seven 


eight years. The fact that plaintiff 
market orange drink under the 
word “Sunkist” another territory 
and under strict supervision and regu- 
lation immaterial. 

The defendant must cease using the 
drinks manner which might lead 
misapprehension the relation 
the plaintiff its product. view 
the defendant’s established business, 
would undue hardship re- 
quire that the citrus flavored drinks 
marketed under new name differ- 
ent from that for the other drinks, 
and the plaintiff can 
tected having the 
formed that though the orange, lemon, 
and lime drinks are made “Sunkist 
Drinks Inc.,” the plaintiff had con- 
nection with them and “Sunkist” fruit 
was not used them. This might 
accomplished eliminating the word 
“Sunkist” from the metal caps the 
citrus drinks and putting label 
other form statement those 
bottles the effect that the drink was 
not made the California Fruit 
Growers Exchange nor from “Sunkist” 
oranges, lemons, limes, the case 
might be. The exact provisions may 
final decree which directed accord- 
ance with this opinion, without costs 
either party. 


